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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DENNIS EGEMO,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8103007

EGEMO CONSTRUCTION, CO.,
)



)
AWCB Decision No. 97-0263


Employer,
)



)
Filed with AWCB Anchorage


and
)
December 31, 1997



)

CNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                                           )


On October 16, 1997 we heard Employee's claim for benefits.  Attorney Chancy Croft represents Employee.  Attorney Timothy McKeever represents Employer.  We closed the record at the end of the hearing.  Pursuant to our regulation, 8 AAC 45.120(m), we reopened the record to consider supplemental legal memoranda.  (October 28, 1997 Alaska Workers' Compensation Board letter to Croft and McKeever).  By stipulation of the parties, final briefs were filed on November 24, 1997.  (McKeever November 14, 1997 letter to Croft).  We reclosed the record on December 2, 1997, when the Board next met.


ISSUES

1.  Are Employee's claims for disability benefits barred by the July 18, 1968 approved settlement agreement?


2.  Are Employee's claims for disability benefits barred by  AS 23.30.105?


3.  Are the conditions for which Employee claims benefits work related?


4.  To what benefits, including a compensation rate adjustment and attorney fees, is Employee entitled?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On July 31, 1967, Employee was severely injured in the course and scope of his employment when the truck in which he was riding as a passenger to a job in Valdez, Alaska crashed.  Employee suffered numerous injuries:   posterior compression fractures to his L4 and L5 vertebrae, a broken nose, a simple fracture of his right lower leg and comminuted displaced fracture of the left lower leg which resulted in a varus deformity from improper healing.  George vonWichman, M.D., was Employee's primary treating physician.  (Dr. vonWichman July 31, 1967 report).  Dr. vonWichman performed open left knee surgery on Employee's patellae for chondromalacia on February 7, 1968.  Employee also testified that he recalled a conversation with Dr. vonWichman which occurred about the time he was going back to work in the summer of 1968.  According to Employee, Dr. vonWichman told him:  "I would probably have arthritis in the areas of my injuries and perhaps it would be severe or acute."  


The parties entered a compromise and release agreement (C&R) which the Board approved on July 19, 1968.  The C&R is a two page pre-printed form with additional information typed in the blank spaces.  The parties argue the following portions of the C&R are open to differing interpretations:  


5.  The parties hereby agree to settle any and all claims on account of said injury by the payment of the sum of $500.00 in addition to any sums heretofore paid by the employer or the insurer to the employee, said sum to be payable as follows: $500.00 payable to Dennis Egemo for Facial Disfigurement.


. . . .


9.  Reason for Compromise All parties agree to conclude the disfigurement portion of this claim for $500.00.

Employee argues the C&R only settled his facial disfigurement claim from the work accident because the typed-in language controls interpretation of the agreement.  Employer argues the C&R terminated Employee's entitlement to all claims arising from the accident, except reasonable and necessary medical expenses, because the pre-printed portions of the agreement must be read in conjunction with the typed portions to give the document meaning as a whole.


Employee testified about his understanding of the scope of the C&R.  Employee testified he met with a woman adjustor in the summer of 1968 about settling his claim.  Although Employee said he does not have a clear recollection of their conversations, the adjustor told him that since "he was going back to work that there would be a settlement."  Employee testified that she told him that he "would be paid for a disfigurement."  Employee testified at hearing, that he signed the C&R without reading it.  Employee testified that while he could not recall the exact amount he was paid, it was, to the best of his memory, "somewhere in the $7,000 range."


Murlene Wilkes testified by affidavit dated July 31, 1997 that she was the adjustor with whom Employee spoke.  At the time she was handling Employee's claim, her last name was Bahr.  Attached to her affidavit is a July 2, 1968 letter from her to Dennis Cook at the Alaska Department of Labor which states:


Dr. Wichman has now rated [Employee's] permanent partial disability [PPD] awarding him 25% of the leg and 25% of the entire person (relating to the back).  This amounts to $3,225 for the leg and $4,250 for the back.  Mr. Egemo has also sustained facial scarring considered to be permanent.  


[A]ll parties have agreed to settle the disfigurement at $500.00.  [T]he carrier has already extended $800.00 in permanent partial disability . . . [and] would like to have some sort of release in this case but are not waiving Mr. Egemo' rights to further medical attention.  We have, therefore, drawn up two compromise and release forms which are enclosed.  The first one indicates the full settlement of the award for permanent partial disability including $500.00 for facial scarring.  Although we realize that these forms are not normally used when there is no dispute, [the insurance company] would very much appreciate having you approve this $7,975.00 award by your signature on the compromise and release form.


Since it may be that this cannot be done, we are enclosing a second compromise and release form in the amount of $500.00 only for the disfigurement.  If you cannot approve the full award at $7,975.00 please properly execute and return the $500.00 compromise.


The Board approved the "second" C&R on July 19, 1968.  According to Wilkes affidavit, she "requested payment [from the insurance company] of the amount required---which was the $500.00 for facial disfigurement and the remainder of the PPD. . . [and] filed the Final Report with the Board."  The Final Report, signed by "M. Bahr" (date illegible), shows that Employee was paid $4,250 for a 25% whole body PPD, $3,225 for 25% "loss of use, leg" and $500.00 for "other impairment disfigurement." (Attached as Exhibit M, Employer's Hearing Brief).


Employee testified that he and his family moved to South Dakota where he attended college for about three years, worked as a service station operator and then as a golf course manager.  In  the mid-1970s, he became a logger.  The first medically documented treatment for left leg and low back pain occurred on November 20, 1979.  The chart note by A.J. Javrick, E.M.P., states:


This patient suffered trauma to his neck, left knee and left foot towards the end of October, at which time one tree fell on him and another log rolled into his left leg.  The patient also complains of pain in his low back.  He worked up until 11-8-79.  He has not been able to work since.  Patient has history of previous trauma of this left leg.  X-rays of the cervical spine, LS [lumbar sacral] spine, left knee and left foot are obtained.  LS spine shows an old compression fracture of the anterior aspect of L4.  . . . Primary problem involves his left leg.  His leg is in kind of bad shape with some deformity from old trauma and surgery.  He has crepitation at the knee and at the ankle. . . . 

In a follow-up examination by E.M.P. Javrick on December 4, 1979, Employee's chart states:


The patient has seen Dr. Boyer now and he may have a cartilage problem in his left knee but Dr. Boyer doesn't feel that it is emergency enough to justify arthroscopy.  He is having some problems with arthritis in this left foot, and his knee, of course.  Feel that this patient is not quite stable enough on that left leg and will get him some type of knee support. . . .


In late 1985, Employee had a complete physical for an application for life insurance.  Except for noting that he had surgery in 1968 for a deviated nasal septum, Employee said he had not been "treated for or had any known indication of neuritis, sciatica, rheumatism, arthritis, gout, or disorder of the muscles or bones, including the spine, back or joints."  


In the mid-1980s, Employee became the owner of his own logging business.  Employee testified his work as the owner was less physically demanding, but still required him to work out in the field as supervising logger.  In 1996, Employee suffered a heart attack.  In 1997, he sold the business to his wife.   


Employee treated with J.S. Pucelik, M.D., for bilateral knee pain on December 1, 1987.  Dr. Pucelik's chart note states:  


He has bilateral arthritis of his knee with chondromalacia and the x-rays show chondrocalcinosis. . .  He also has a malunion of the tibial fracture which puts his ankle in varous [sic] position and that is causing degenerative arthritis there.  


For right now the only think [sic] I can do is just do an arthroscopy on both knees and wash out the knees and see if that helps with the chondrocalcinosis.  . . . [I] warned him of the side effects and will not do an osteotomy of the tibia for now.  He can't miss the time off of work and I don't know whether I want to do it anyway. 


James Kullbom, M.D., performed bilateral knee surgery.  In his February 8, 1988 surgical report, Dr. Kullbom's postoperative diagnosis was "bilateral patellar femoral degeneration, bilateral medical femoral condyle degenerative disease [and] torn lateral meniscus right knee."  Furthermore, Dr. Kullbom stated:  


The left knee had a large amount of damage to the medical femoral condyle, the same as the right.  The back of the left patella also looked the same as the right.  The cartilages however on the left knee were basically normal.  . . . Both knees did have articular cartilage fragments floating loose in the joint fluid at the beginning of the case.


Employee was evaluated about two years later by C.R. Hayes, M.D., for low back pain.  In his December 5, 1989 chart note, Dr. Hayes states:


Low back pain.  Dennis has been bothered off and on for 22 years with low back pain.  He injured his back initially I believe in an automobile accident and was told that he had a crushed vertebrae.  He really didn't do anything special this time, but developed a sudden onset of severe left sided low back pain with some radiation into his hip.  No radiation down the back of his leg, no numbness, tingling or weakness has been noted.  . . . He has very tight tender paraspinal muscles in the lumbar area, particularly on the left side.  Straight leg raising is uncomfortable.  Reflexes are normal and symmetrical.  Ankle and toe strength is good.  He has some deformity of the left ankle related to an old fracture there.  . . .  X-ray of his lumbar spine shows compression of L-4, otherwise no abnormalities.  


-I-  1.  Old compression fracture of L-4.


      2.  Severe lumbar spasm at this time.  


-P-  [Medications].  Bedrest at home.  Recheck Wednesday and we will refer him to the physical therapist at that time.  He needs a long term back strengthening program initiated.


Dr. Hayes referred Employee to Jeffery Parker, M.D., for an orthopedic evaluation on January 30, 1990.  According to Dr. Parker's May 19, 1997 affidavit, Employee told Dr. Parker during the evaluation that he had been experiencing severe low back and radiating left leg pain for about two months.  According to Dr. Parker's affidavit, Employee also told Dr. Parker he had sustained an L4 compression fracture about 20 years before but had not experienced any significant problems since then until he woke one morning with severe back pain.  Dr. Parker stated in his affidavit that:


[Employee's x-rays and a CT scan] . . . showed the old fracture at L4 as involving an anterior tear drop fragment.  This meant that at the front of the vertebra (the side away from the spinal cord) a small fragment had broken off.  There was no severe body fracture or burst type fracture which would have impacted the spinal cord.  There was also no loss of vertebral height which meant that the fracture had not 'crushed' the vertebra.  The CT scan did not show any change in the lumbar facet joints, but did show an acute disk herniation at L4-5 of the spine.  This meant that the disc between the L4 vertebra had ruptured and the disc material was extruded into the spinal canal.  The herniation was blocking more than half the diameter of the spinal canal (i.e., the channel through which the spinal cord passes). 


The herniation that I observed in the CT scan was sufficient, by itself, to cause all of the symptoms of acute back and radiating pain into the left leg which Mr. Egemo complained about.


. . . . 


Given the history provided me by Mr. Egemo, i.e., that his back had not bothered him significantly in the 22 years after the 1967 accident, I do not believe that the old accident was a substantial factor in this 1989 herniated disc.  I believe that the herniated disc and arthritic changes Mr. Egemo had resulted from other causes, including Mr. Egemo's age (he was 46 when I saw in 1990), his history of having worked as a logger for may years (logging is a very strenuous occupation; the physical demands are high and strenuous work is a risk factor for back problems and disc problems), physical activity or trauma experienced by Mr. Egemo at or near the time of the onset of the complaints of severe leg pain and left leg pain, his weight and his 30 year history of cigarette smoking [which] is a risk factor for back problems including disc herniation. 


. . . .


I have since learned that he underwent surgery in February 1990 for resection of the herniated disc.  I have also reviewed the medical records for the six subsequent back surgeries which have been done on Mr. Egemo.


I do not believe that the 1967 accident is a substantial factor in Mr. Egemo's need for back surgery in 1990 or for any of the subsequent surgeries.  He described to me a very sudden onset of back pain and leg pain two months before I saw him, preceded by 20 years of no significant problems.  It appears from his medical records that he has had continuing low pack pain and pain in his legs since then.  Since he had a twenty plus year history after the 1967 accident with no similar symptoms, I think it is most likely that something other than the 1967 accident caused the herniated disc and the need for subsequent surgeries.  . . .  It does not take a great deal of stress to cause a ruptured disc, but it remains clear to me that Mr. Egemo's current back problems began in 1989.


John A. Odom, M.D., testified at hearing by telephone.  Dr. Odom, who has been treating Employee since August 1992, fused Employee's low back from L2 through S1 in early 1993.  Dr. Odom testified that Employee's back condition and the need for treatment are directly related to the 1967 accident. Specifically, Dr. Odom explained that a compression fracture "speeds up the rate of oesteoarthritis" at the level above the fracture and sometimes below.  Furthermore, Dr. Odom testified that the accident also injured the L4-5 disc at the same time it fractured his vertebra.  Additionally, the fatigue from misalignment and resulting poor posture hastened the deterioration of the discs, facets and vertebrae, which are all interrelated.  Finally, Dr. Odom testified that Employee's shorter left leg caused Employee to have an abnormal pelvic tilt which further made the degenerative process in Employee's lumbar spine inevitable.  In concluding, Dr. Odom testified that the combination of Employee's fractured vertebra and shorter leg were the "primary factors" in causing his current back problems, the need for his many surgeries and his inability to work.  According to Dr. Odom's report, Employee is now "100 percent disabled."


On September 11, 1997, Michel Gevaert, M.D., examined Employee at Employer's request.  Dr. Gevaert testified in person at the hearing.  He heard Dr. Odom's testimony.  Dr. Gevaert testified that the 1967 accident was not a substantial factor in causing Employee's back condition.  First, Dr. Geveart disagreed with Dr. Odom that Employee's shorter left leg caused his back condition because Employee's x-rays showed no scoliosis in his back and that his pelvis was level.  Dr. Gevaert testified Employee showed no scoliosis and his pelvis was level.  Second, Dr. Gevaert testified, in contrast to Dr. Odom, that if the 1967 accident had actually damaged the L4-5 disc, then Employee's symptoms would have arisen within no more than a few years of the accident, but certainly not 22 years later.  


Dr. Gevaert also testified that if Employee's shorter leg was a contributing factor to his back condition, it would have shown up much earlier.  Finally, Dr. Gevaert testified that Employee's herniation at L4-5 is inconsistent with the compression fracture at on the top 25 percent of Employee's L4 vertebra.  Dr. Gevaert testified that the fracture would have caused a herniation to occur at the L3-4 disc space, if at all, not the L4-5 space, as it did.  


Dr. Gevaert testified, consistent with his report, that Employee's other risk factors (including congenital spinal stenosis, his occupation as a logger, smoking, and weight) are probably responsible for his current back condition.  "More likely than not he would have been in the same condition even without the 1967 motor vehicle accident.  If the motor vehicle accident would have played a substantial role in his current condition, he would not have been able to perform this type of work for nearly 22 years, and the radicular symptoms would have occurred much sooner."  (Dr. Gevaert September 11, 1997 report).  


With regard to Employee's knees, Dr. Gevaert's report, at pages  13-14, states:


First, Mr. Egemo presents with symmetrical degenerative arthritis of both knees with secondary chondrocalcinosis. This could be a congenital condition or could be caused by mechanical factors, such as heavy physical work or chronic obesity. . . .


[However], . . . the 1967 motor vehicle accident resulted in a malunion of the tibia with 12 degree varus deformity and approximately 3/4-inch shortening of the tibia.  It is reasonable to state that the malunion has contributed to the ongoing ankle and knee pain. . . . From a pure biomechanical standpoint, but not based on the radiographic evidence, I feel that the 1967 accident plays a substantial factor in his current condition.


[With appropriate corrective surgery], . . ., he may experience less ankle and less knee pain.  I feel a corrective osteotomy of the tibia will not result in less back pain, as it usually results in shortening of the tibia.  I would rather consider a corrective procedure with the Ilizarov technique. 


Under AS 23.30.095(k), we ordered a Second Independent Medical Evaluation to be performed by Douglas Smith, M.D.  In his October 9, 1997 report, Dr. Smith states:  


In my opinion I would not consider the 1967 injury to the vertebral bodies a substantial factor in bringing about the herniated disk in 1989.  The time factor between the injury in 1967 and the onset of disk symptomatology in 1989 obviously is in the neighborhood of 22 years.  During that 22 year period the records would indicate that Mr. Egemo functioned in various heavy-duty type of employments.  He did demonstrate some complaints of back ache, but apparently this was not disabling relative to his employment, and the nature of the back ache described in the records is not that of an acute lumbar disk herniation.  


. . . .


In my opinion, the 1967 accident was not a substantial factor in bringing out the need for treatment which has occurred since 1989.  This was the period when his extensive medical treatment for his back began.  


In response to the question whether the treatment Employee had for his back was reasonable and necessary, Dr. Smith replied, in pertinent part:


It is understandable in the light of the imaging studies and symptomatology, that initial surgery in terms of laminectomy and exploration, foraminotomy and possible disk excision could have been attempted to alleviate his symptoms.  


I am not clear as to why a four-level lumbar fusion was done in 1993 [by Dr. Odom].


It was demonstrated that there was multilevel disk degeneration.  The discogram however, which had been ordered by Dr. Odom, . . . show[ed] discogenic pain at only one level, namely L4-5.  Therefore, I am not clear as for the reason to do a fusion extending from L2-S1.  Not only was the surgical exercise, according to Mr. Egemo, unsuccessful in relieving his symptomatology, but now has transferred the stress to a level above the surgical fusion. . . .


It is noted that the surgeon, Dr. Odom, has even suggested the possibility of fusing another level in the future.  I would guess that the odds of surgery, which would now be #8, of alleviating the symptomatology of Mr. Egemo would be very slim. 


In response to questions about Employee's knees, Dr. Smith's report states:


There is no doubt that [the varus deformity in his left leg] is a result of the fracture sustained in the July 31, 1967 accident. . . .


The degree of angulation at the left tibia fracture is such that it could place unusual stress on the left ankle area and could also compound the problem of medial compartment oesteoarthristis of the left knee.  In my opinion, it would have been reasonable to consider straightening the angulation at the fracture site.  The 1967 accident, . . ., is a substantial factor in bringing about the need for that treatment if it had been done.


It is still possible that correction of the angulation at the fracture site of the left tibia and fibula could cause improvement relative to the ankle symptomatology and some of the knee symptomatology. . . .  I don't know whether a strict osteotomy would be the best plan, or whether use of the Ilizarof procedure would be preferable. 


It is not expected that correction of the angulation of the left tibia, in my opinion, would significantly alter his chronic back pain. . . .


On physical examination there does appear to be slightly more crepitation on the left side than the right side, so possibly it would be justified to say that the combination of the damage to the cartilage surfaces and the malunion of the tibia below the knee have contributed to as much as 1/3rd of the left knee problem.


The right knee problem, although similar, is not related to the 1967 accident.


The reports of Drs. Gevaert and Smith state that Employee can return to his usual work, as he performed it up until May 1997.  Both reports also indicate that whatever physical changes have occurred since then are not related to the 1967 accident.


Employee and his wife, Penny, both testified in person at the hearing.  Mrs. Egemo testified that she and Employee married just five months before the accident in 1967.  They have been married for 31 years and have three grown children. Mrs. Egemo testified that she performs most of the administrative responsibilities associated with the logging business.  These responsibilities require 10-15 hours per week to accomplish.  Employee testified that his pain prevents him from working even part-time, but that he does help his wife by answering any questions she may have about the business.


Mrs. Egemo testified that Employee was always a very conscientious provider for their family.  Employee always worked unless he was sick and has never applied for unemployment insurance benefits.  Additionally, Employee took great pride in his work and even received a commendation from the United States Forest Service for management of the timber resources delegated to him.  Mrs. Egemo testified that until the last few years, even the pain Employee was experiencing did not stop him from working.  When he did have surgery, she testified, Employee was mostly concerned with getting back to work.


Mrs. Egemo testified that until 1989 her husband had no serious back problems.  She described the onset of Employee's back  pain as "dramatic."  She testified that one morning Employee just could not get out of bed and by the afternoon he was at the emergency room.  Mrs. Egemo testified that Employee's back never returned to the way it was before that day.  Before, she testified, Employee logged and participated in lots of physical activities; afterward, he did less and less.


Employee testified that the change in his back condition in late 1989 was severe, but that he did not attribute the incident to having dragged a deer, as one medical report indicates.  Instead, Employee testified, his symptoms were like those described by Dr. Hayes in his report which stated Employee has had  back pain, "on and off for 22 years" rather than as described by Dr. Parker's report and affidavit which indicate he had no pain until 1989.  With regard to his knee problems, Employee testified that when Dr. Pucelik recommended that he have an osteotomy to correct the deformity of his tibia, Employee knew it was related to the 1967 accident.


Employee testified that after Edward James, M.D., performed  laminectomy surgery in 1990, he "never really went back to work" in the capacity he had before.  With regard to his business, Employee testified that after he quit logging and began handling only the administrative duties of his business, his income dropped significantly.  Employee testified that, given the nature of his business, it is necessary for him to accompany and supervise logging crews out in the field, to remain profitable.  Employee testified that he sold the business to his wife and, on advice of his attorney in South Dakota, has applied for Social Security disability benefits.


Jill Friedman, R.N., a vocational rehabilitation specialist who the parties stipulated was an expert, also testified in person at the hearing.  Friedman testified she performed a labor market survey for "light" duty work in towns within a 50-mile radius of where Employee lives.  Friedman testified that Rapid City, South Dakota is about a one hour drive from Employee's home.  Friedman said she identified three light duty positions (paying from $5.35 to $6.43 per hour) and one position at Ellsworth Air Force Base which pays about $15,000 annually.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Are Employee's claims for disability benefits barred by the July 19, 1968 Board approved Compromise and Release Agreement?

We conclude they are not.  Based on adjustor Wilkes' affidavit, we find that the total PPD for Employee's unscheduled back injury and his scheduled left leg injury was calculated based on the then existing formulas in the Act
 and that the amounts were not in dispute.  We find, based on Wilkes' July 2, 1968 letter to the Board, that two C&Rs were presented to the Board for consideration.  According to Wilkes' letter, the first C&R (which is not available for review) stated a settlement amount which was the total of the undisputed PPD for Employee's back and left leg in addition to $500 for facial disfigurement.  According to Wilkes' letter, it was this C&R (not the alternative C&R) which the insurance company urged the Board to approve.  


We find the first C&R was not approved by the Board but was, apparently, discarded in favor of the "second compromise and release form" referred to in Wilkes' cover letter.  The parties argue this "second" C&R is open to two different interpretations.  We agree that if the "second" C&R, (i.e., the one approved by the Board), was reviewed in isolation, there might be a question about its interpretation.  We find, however, we do not need to choose between the parties' interpretations because the Board panel approved the more limiting language of the "second" C&R, and therefore evinced its intent to disapprove the more expansive interpretation argued by Employer today.


Therefore, we conclude Employee's claims for disability benefits were not waived by the 1968 Compromise and Release. We also conclude that the  payment of unscheduled PPD to Employee for his back and scheduled PPD for his left leg was made without an award, even though Wilkes apparently chose to pay it in a lump-sum rather than periodically.  We further find, for the purposes of analysis on the next issue, that if Wilkes had paid Employee's scheduled and unscheduled PPD periodically (rather than in a lump-sum), the last payment of undisputed PPD paid without an award would have occurred before the end of 1969.   

II.  Are Employee's claims for disability benefits barred by AS 23.30.105?

AS 23.30.105(a), as written in 1967, stated:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of his disability and its relation to his employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of last payment.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


A "claim" is a written application for benefits, not a general right to compensation.  Jonathon v. Doyon Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995).  


The purpose of AS 23.30.105 is to protect an employer from claims too old to be successfully investigated and defended.  Morrison-Knudsen Co. v. Vereen, 414 P.2d 536 (Alaska 1966).  Professor Larson's treatise offers a similar policy rationale for barring the unlimited review of claims in perpetuity:  "Any attempt to reopen a case based on an injury ten or fifteen years old must necessarily encounter awkward problems of proof, because of the long delay and the difficulty of determining the relationship between some ancient injury and a present aggravated disability."  2B A. Larson, The Law of Workmen's Compensation, Sec. 81.10 (1994).  We have also recognized such evidentiary problems as a reason for time barring claims.  See e.g., Pride v. Swank Construction,  AWCB Decision No. 93-0277 (October 29, 1993).   We find the problems identified by Professor Larson and our supreme court exist in the case before us. 


We find, based on Wilkes' affidavit, the Final Report filed by her and Employee's testimony that the last payment of benefits without an award was made during the summer of 1968.  As we previously found, Employee's PPD would have been exhausted by the end of 1969 if it had been paid periodically rather than in a lump-sum.  Therefore, we find Employee's October 14, 1996 claim was filed more than 2 years after the last payment of benefits.  Accordingly, we conclude Employee's claim for additional disability benefits is barred by AS 23.30.105(a) unless there was a latent defect.  


We find Employee had no recorded medical attention for pain in his left leg or back until 1979.  Assuming the delay could be attributed to a "latent" defect we consider that provision of AS 23.30.105(a) which might exempt Employee's disability claims from being time-barred.  In Grasle Co. v. Alaska Workmen's Compensation Bd., 517 P.2d 999, 1001-2 (Alaska 1974), the court stated:


It appears clear to us, . . . , that by 'defects' the legislature intended 'injury'.   . . . [W]e hold . . . that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment. This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two-year statute.


A claim is considered timely filed when a reasonably prudent person would recognize the nature, the seriousness and the probable compensable nature (work-relatedness) of the injury or disease.  Thus, an employee is not required to file a claim for every minor ache and pain which might be related to the work injury.  Fox v. Alascom, Inc., 789 P.2d 1154, 1158 (Alaska 1989).  (Emphasis added.)


Based on his report, we find Dr. Pucelik discussed an osteotomy to correct the varus deformity of Employee's left leg on December 1, 1987.  Based on his testimony at hearing, Employee said he knew the osteotomy was needed to correct the deformity in his left leg which resulted from the accident.  We find, based on his testimony that Employee had completed more than three years of college at the time.  We find Employee is an intelligent, well educated person.  We further find that a person of Employee's intelligence and education would have known that his left leg problems were work related at that time.  We further find, based on Dr. Kullbom's February 8, 1988 surgical report and Employee's testimony that Employee was disabled in February 1988 while recuperating from his surgery.  


We find Employee did not file his claim until October 1996, more than eight years after Employee knew the seriously disabling nature of his left leg problem and its relationship to the 1967 accident.  Therefore, we find that even if Employee's left leg problems were latent, he knew, or should have known, in the exercise of reasonable diligence, the nature of his disability and its relation to the 1967 accident no later than February 1988.  We base this finding on Employee's testimony that Dr. von Wichman warned him that he would "probably have arthritis in the areas of [his] injuries."  Employee knew he had knee surgery by Dr. von Wichman in 1968.  Because Employee did not file his claim until 1996, we conclude Employee's claim for disability benefits related to his left leg is barred by operation of AS 23.30.105(a).


Employee urges us to interpret Section 105 in a manner which would enlarge the limitations period if medical benefits are paid.  Because Employer has agreed to pay for surgery to correct Employee's varus deformity, Employee argues that the last payment of compensation without an award is yet to happen.  Therefore, Employee argues, the limitations period under Section 105 has not yet tolled.  


We disagree.  As we have indicated several times in prior decisions, we do not define medical benefits as "compensation" which would extend the limitations period under Section 105.  Volz v. Budget Glass, AWCB Decision No. 88-0191 (September 21, 1988); Amren v. Taylor Rigging, Inc., AWCB No. 90-0021 (February 7, 1990).  Our position is supported by the policy of encouraging employers to  provide continuing medical care without fear of resurrecting old timeloss claims.  Finally, we believe this interpretation is justified by the wording of Section 105, in 1967, that used the phrase "right to compensation for disability . . ." versus the language of AS 23.30.095 which allows us to authorize medical care beyond two years after the date of injury as the process of recovery requires.
  For these reasons, we decline to adopt  Employee's interpretation of "compensation."  


We now consider Employee's claim for disability benefits related to his back condition.  We similarly conclude Employee knew the seriously disabling nature of his condition and its relationship to the 1967 accident by early 1993.  


Specifically, we find Employee related his low back problems to the work accident during his initial visit to Dr. Odom on August 27, 1992.  We base our finding on Employee's testimony that Dr. von Wichman told him he "would probably have arthritis in the areas of [his] injuries" and Dr. Odom's August 27, 1992 report which states:  "He says his problems first started 25 years ago after a truck accident, but the real recent problems started three years ago when he got out of bed and his back went out."  Based on Dr. Odom's report and Dr. von Wichman's statemnt, we find Employee knew, or should have known of the work relatedness of his back condition on August 27, 1992.  


We further find, based on Employee's testimony, that he did not return to work while recovering from his four level lumbar disc fusion in February 1993.  Employee also testified that after his laminectomy by Dr. James in 1990, "he never really went back to work."  Therefore, we find Employee knew of the effect on his capacity to earn wages since 1990, at the earliest, and by 1993 at the latest.  Leslie Cutting v. Bateman, 833 P.2d 691, 694 (1992).  In summary, we conclude that Employee knew, or should have known, the seriously disabling nature of his condition and its relationship to the 1967 accident by February 1993 at the latest.  We conclude Employee's October 1996 claim for disability benefits related to his low back condition is therefore barred by operation of AS 23.30.105.


As discussed, we have long held that AS 23.30.105(a) and AS 23.30.095 provide two different statutes of limitations, one for time loss benefits, the other for medical benefits.  Durgeloh v. Wein Consolidated Airlines, Inc.,  AWCB Decision No. 81-0178 (June 29, 1981).  Thus, even though we have concluded Employee's claim for time loss (disability) benefits is barred, we may nevertheless authorize continued medical care.  However, we have also held that if an employee fails to pursue his claim in a timely manner, it may nevertheless be barred by the equitable doctrine of laches.  McFadden v. National Mechanical, AWCB Decision No.  85-0266 (September 18, 1995).


Therefore, we consider whether Employee's claim for medical benefits is barred by operation of AS 23.30.095(a) or the equitable doctrine of laches.
  AS 23.30.095(a) provides in pertinent part: 


The employer shall furnish medical, surgical and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to  the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.


The presumption of compensability under AS 23.30.120(a) applies to a claim for continuing treatment or care under AS 23.30.095(a).  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary that the claim comes within the provisions of this chapter."  AS 23.30.120(a). 


As we found earlier, Employee's left leg condition could no longer be considered latent after his treatment by Dr. Kullbom in February 1988.  We find Employee was remarkably slow in making a claim for medical benefits and time loss compensation for a condition, which according to the medical records, was becoming increasingly worse with time. In Reel v. New England Fish Co., AWCB Decision No. 84-0005 (January 11, 1984), we stated:


While it is true the Act should be interpreted to give effect to its liberal, beneficent purposes, Sections 105 and 95 are the legislative expression of the intent to prevent claims so stale they cannot be investigated by the employer or the Board.  In this case . . ., the lapse of time between the original injury or date of disablement and the filing of the claim, and the absence of medical documentation for most of the period the applicant's disability developed, combined to produce a significant prejudice to the defendant employers.

Id., at page 5.


We find, however, that Employer has not presented evidence it was prejudiced in its efforts to obtain medical documentation related to Employee's leg condition or that the type of treatment sought by Employee for his leg  was unreasonable.  Therefore, we find insufficient evidence to support a finding of prejudice which would bar Employee's claim for medical treatment to his left leg, knee or ankle under the doctrine of laches.


We do not address the question of medical treatment for Employee's back because, for the reasons set forth below, we conclude Employee's current back condition is not related to the 1967 accident.

III.  Are the conditions for which Employee claims benefits work related?

Application of the presumption under AS 23.30.120 is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed condition and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, or rebutted, we do not assess the credibility of witnesses or assess the weight we might give to an expert's opinion.  Norcon v. Siebert, 880 P.2d 1051, 1054 (1994), Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989) and Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  


The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of Employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, Employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).          


We find Employee's testimony links the 1967 accident to his current back condition and is corroborated by Dr. Odom's hearing testimony that the combination of Employee's fractured vertebra and shorter left leg were caused by the accident and are the "primary factors" causing Employee's current back problems and need for treatment.  Based on the testimony of Employee and Dr. Odom, we find Employee has attached the presumption.  


We find Employer has rebutted the presumption with Dr. Parker's affidavit, Dr. Gevaert's hearing testimony and Dr. Smith's SIME report.  All three physicians stated the 1967 accident was not a substantial factor in bringing about Employee's disabling back condition and need for treatment.  Specifically, all three found the remoteness in time between the accident and the L4-5 herniation and subsequent disability made it improbable that the accident was a factor in causing Employee's current condition.  Furthermore, Drs. Gevaert and Parker point to other factors, Employee's physically rigorous work as a logger, his weight and 30 years of smoking, as more probably being responsible for Employee's condition, in addition to excluding the 1967 accident as a cause.  Therefore, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.  


Reviewing the entire record, we find Employee has not proven his back condition is related to the 1967 accident by a preponderance of the evidence.  We make this finding for the following reasons.  We give less weight to Dr. Odom's opinion because he was not well prepared to testify, even though he had previously had his deposition taken.  According to his testimony, Dr. Odom had not reviewed about 20 pages of medical records, including Edward James, M.D.'s February 3, 1993 letter, Dr. James' January 31, 1992 operative (laminectomy) report or the February 6, 1997 University of Minnesota x-ray report.  Dr. Odom further testified he did not know whether he even looked at the University of Minnesota x-rays or even factored in Employee's own representations.  On the otherhand, we find the SIME report by Dr. Smith and Dr. Gevaert's report and testimony were based on all the available medical records, including imaging studies, and a history given by Employee.


Finally, based on Mrs. Egemo's testimony we find Employee is a conscientious provider for his family and has an exemplary work ethic.  Nevertheless, we find we must reduce the weight of Employee's testimony in relation to the medical records because he is a poor historian.  AS 23.30.122.  We make this finding because Employee knew he broke both legs, fractured his vertebra and had several surgeries after the 1967 accident and was off work for three weeks following a logging accident in 1979; yet, in 1985, Employee failed to even mention these incidents in the life insurance policy questionnaire about whether he had ever "treated for or had any . . .disorder of the muscles or bones, including the spine, back or joints."  Consequently, we conclude we must give less consideration to Employee's testimony in relation to the medical records.


Therefore, we find Employee has not proven, by a preponderance of the evidence, the 1967 work accident is a substantial factor in bringing about his back condition and the need for related medical treatment.


However, we conclude Employee has proven the 1967 work accident is a substantial factor in bringing about his left knee, lower leg and ankle problems by a preponderance of the evidence.
  We find Employee has attached the presumption his left  knee, varus deformity of the tibia, and ankle conditions are work related.  We make this finding based on:  


1)  the August 4, 1995 report by David Lang, M.D., which states that Employee's knee and ankle pain are "clearly a longstanding complication of an old work related accident. . . ."; 


2)  the August 28, 1995 report by Den Hartog, M.D., which states "the main reason [Employee] is having increasing ankle pain is because of the abnormal stresses on the ankle because of the varus deformity of his mid tibia";  


3)  the October 9, 1997 SIME report by Dr. Smith which states that Employee's "left low leg condition is a fracture of the tibia and fibula which is healed in 15 degree varus [and that] [t]here is no doubt that situation is a result of the fracture sustained in the July 31, 1967 accident [and that] . . . [t]he degree of angulation at the left tibia fracture is such that it could place unusual stress on the left ankle area and could also compound the problem of medial compartment osteoarthritis of the left knee . . . . contribut[ing] to as much as 1/3rd of the left knee problem"; and 


4) the September 11, 1997 report by Dr. Gevaert that the "malunion has contributed to the ongoing ankle and knee pain . . . [and] that the 1967 accident plays a substantial factor in his current disability."


We find Employer has offered no evidence to rebut the presumption Employee's current left knee and ankle conditions are related to the 1967 accident.  Therefore, we conclude Employee has proven his claim for reasonable and necessary medical treatment, not only to correct the varus deformity (as ceded by Employer) but also, for his left knee and ankle conditions.


IV.  To what benefits, including a compensation rate adjustment and attorney fees, is Employee entitled?

Because we have concluded Employee's claims for disability are barred AS 23.30.105, we do not address his claim for a compensation rate adjustment.  At pages one and two of Employee's Hearing brief, he asks us to order Employer to pay several other types of benefits which we review, in turn, based on our findings and conclusions as set forth above.


(1)  Medical treatment for Employee's left leg; to include, treatment for the varus deformity of the tibia and fibula, the osteoarthritis of his left knee and the discomfort in his left ankle.  We conclude Employer is liable for reasonable and necessary medical treatment related to these conditions, under AS 23.30.095.


(2)  TTD and/or TPD while Employee is undergoing treatment for his left leg. Based on our conclusion that AS 23.30.105 bars Employee's claim for disability benefits related to Employee's left leg condition, we deny Employee's request for TTD and/or TPD while he recuperates from treatment, if any, for his left leg.


(3)  TPD from June 1996 to May 31, 1997.  We conclude Employee's claim for TPD from June 1996 through 1997 is barred by Section 105 of the Act and is therefore denied.


(4)  Either TTD or PTD from June 1, 1997 and continuing until further order of the Board.  For the same reasons set forth in (2) and (3) above, we deny Employee's claim for TTD or PTD.


(5)  All necessary medical treatment for Employee's back.  Because we have concluded the 1967 accident is not a substantial factor bringing about Employee's current back condition, we deny Employee's request for related treatment.


(6)  Past medical treatment of $15,464.12 for medical expenses paid by Employee beginning in 1995
 for both his back and leg injuries.  We have concluded treatment related to Employee's back condition is not compensable and have determined that Employee's claim for reasonable and necessary medical treatment for his left knee, lower leg and ankle is compensable.  However, we are unable to determine what portion of the $15,454.12 is related exclusively to the treatment of Employee's left leg.  Therefore, we direct the Employee to submit an itemization of the medical expenses incurred from September 1995 to the present and order Employer to pay those which were for reasonable and necessary medical care related to Employee's left leg.  We retain jurisdiction to resolve any disputes the parties may have regarding the necessity or reasonableness of such treatment. 


(7)  Attorney fees and litigation costs. 


Based on Attorney Croft's October 10, 1997 Affidavit of Fees and his October 15, 1997 Supplemental Affidavit of Fees, we find Croft has spent a total 161.70 hours at the hourly rate of $200.00 prosecuting Employee's claim.  We find Croft's hourly rate is reasonable, as we have in the past, given his legal expertise of workers' compensation law.  Lake v. Chugach Electric Assc., AWCB Decision No. 97-0200 (October 9, 1997).


Based on the same affidavits we find 130.30 hours at the hourly rate of $80.00 was expended in paralegal services for the same purpose.  Similarly, we find this rate for paralegal services is reasonable.  


Based on Croft's Supplemental Affidavit, we find Employee claims a total of $46,144.55 in Legal Costs and Services.  Additionally, we requested post-hearing briefs for which we have not, to the best of our knowledge, yet received an affidavit itemizing the additional legal services rendered and costs expended by Croft.  Finally, Mrs. Egemo testified at hearing that she and Employee's travel expenses to attend the hearing were $3,316.10.


AS 23.30.145 provides:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. in determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


Our regulation, 8 AAC 45.180(f), provides in part:


The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at hearing on the claim.  The applicant must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . .  


AS 23.30.135(a) states in part that:


In making an investigation . . . the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, . . . . The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .   


Although we permitted the parties to file overlength briefs and enlarged the time for oral argument on the many and complicated issues presented, we found we needed additional briefing on two of the legal matters addressed.  We find now that we are unable, without additional assistance from the parties, to ascertain the amount of a reasonable attorney fee.  Specifically, we are unable to determine the value of the medical treatment to which, we have now determined, Employee is entitled, possibly including but not limited to corrective surgery for the varus deformity of his tibia, a total knee replacement and fusion of his left ankle.  Therefore, we are unable to calculate the value of the benefits on which Employee prevailed.  Similarly, we are unable to ascertain from itemized statements submitted, which legal services and costs are related to the preparation and presentation of the issues upon which Employee prevailed.  Accordingly, we retain jurisdiction over Employee's claim for attorney fees and legal costs in this matter, if the parties are unable to resolve this issue without our intervention. 


ORDER

1.  Employee's claims for all benefits related to his back condition are denied and dismissed.


2.  Employee's claims for disability benefits related to his left leg conditions are denied and dismissed.


3.  Employer shall pay the reasonable and necessary medical expenses related to Employee's left leg, incurred between September 1995 to the present, within 14 days after Employee serves it with an itemized statement of such expenses.


4.  We retain jurisdiction to award attorney fees and legal costs expended in the successful prosecution of Employee's claim for medical treatment to his left leg, if the parties are unable to resolve this issue.


Dated at Anchorage, Alaska this 31st day of December, 1997.



ALASKA WORKERS' COMPENSATION  BOARD



 /s/ Rhonda L. Reinhold                               


Rhonda Reinhold, 



Designated Chairman



 /s/ Shawn Pierre                                          


Shawn Pierre, Member



 /s/ S.T. Hagedorn                                        


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES


This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION


A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION


Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Dennis Egemo, employee/applicant; v. Egemo Construction Co., employer; and CNA Insurance Co., insurer/defendants; Case No. 8103007; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of December, 1997.



Brady D. Jackson, III, Clerk
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     �AS 23.30.190 provided for a maximum payment of $12,900 for a (scheduled) leg injury and $17,000 for an unscheduled (back) injury.  


     �Our position is consistent with 1988 amendments to Section 105 which eradicate any interpretation that "compensation" includes medical benefits.  Section 105 now states:  "a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215."


     �Although Employer has agreed to pay "for surgery to correct that alignment of Mr. Egemo's leg . . ." (Employer's Hearing Brief) there may be questions about the compensability of Employee's knee and ankle conditions.


     �Although Employer cedes liability for surgery to straighten Employee's lower left leg, his need for treatment may extend beyond such surgery.  Employee's Hearing Brief indicates he may also be in need of a total knee replacement, and one report suggests his left ankle may need to be fused.  Therefore, while we do not consider whether these treatments may be reasonable or necessary, we nevertheless address the question of whether Employee's knee and ankle conditions are related to the 1967 accident.  We find they are as explained above.


     �Employee is not claiming medical treatment before September 1995.  (March 10, 1997 Prehearing Conference Summary).





