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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES L. GREEN,
)



)


Employee,
)


  Applicant,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case Nos.
9328462

LO-MARK FURNITURE, INC.,
)

9426739



)


Employer,
)
AWCB Decision No. 97-0264



)


and
)
Filed with AWCB Anchorage



)
December 31, 1997

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)



)


and
)



)

NANA/MARRIOTT,
)


Employer,
)



)


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                                           )


We heard the employee's claim for continuing benefits on December 4, 1997, at Anchorage, Alaska.  The employee appeared
 and represents himself.  Attorney Richard Wagg represents employer, Lo-Mark Furniture, Inc. (Lo-Mark).  Attorney Trena Heikes represents Nana/Marriott (Nana).  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee is entitled to additional medical and/or time-loss benefits.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee claims he injured his lower back when lifting furniture while working for Lo-Mark.  The employee's listed date of injury is December 18, 1993.  On December 27, 1993 the employee presented to North Care with complaints of low back pain.  In her December 27, 1993 radiologist report, Julee K. Holayter, M.D., wrote:  "Very mild degenerative change at L5-S1.  Otherwise within normal limits."  The employee was taken off work that same day.  The employee began physical therapy in early January, 1994. 


In his January 25, 1994 report, Davis C. Peterson, M.D., noted:  "X-rays to my review are entirely normal.  The radiologist interpreted mild L5-S1 degenerative changes. . . . Long-term prognosis is still excellent for full recovery without sequelae."  In his February 15, 1994 report, Dr. Peterson noted:  "Since he does not have any obvious neurological deficiencies or tension signs I will send him to Dr. Glenn Ferris for his evaluation and management."  In his February 21, 1994 report, Glenn A. Ferris, M.D., noted:  "The final diagnoses [sic] is lumbar strain, with a rule out diagnosis of radiculopathy."  


At the request of Lo-Mark, the employee was examined by J. Michael James, M.D.  In his March 30, 1994 report, Dr. James stated:  "I believe the patient's problem is one of facet dysfunction at L5-S1 on the right side.  I find no clinical evidence of radiculopathy.  I therefore doubt the significance of his electrodiagnostic findings.  Mild underlying degenerative disc disease of the lumbar spine."  On April 27, 1994, Lo-Mark controverted the employee's epidural steroid injections based on Dr. James' March 30, 1994 report.  


Dr. Ferris' April 5, 1994 operative report indicates that he performed an "Epidural at the L4/5 level with infusion of steroids" on the employee.  On April 13, 1994, the employee began chiropractic treatments with Mark A. Bilan, D.C.  On April 14, 1994, Dr. Bilan recommended the employee continue with epidural injections.   Dr. Ferris' April 19, 1994 operative report indicates  he performed a second "Epidural at the L4/5 level with infusion of steroids." 


In his April 27, 1994 letter to Lo-Mark's adjuster, Dr. James noted:  "I feel that chiropractic manipulation would be helpful as a one-month trial.  If there is no relief, this should be discontinued.  At a maximum, the patient should be seen for six weeks if relief is being achieved."  


On referral from Dr. Bilan, the employee was seen by radiologist John J. McCormick, M.D.  In his May 6, 1994 diagnostic imaging report, Dr. McCormick noted:  "The images show that the lumbar vertebral bodies are intact and are in good alignment.  The intevebral bodies are intact and are in good alignment.  The intevertebral disc spaces are preserved.  There is no bulging or frank herniation of disc material.  There is no central or lateral spinal stenosis."  Dr. McCormick's impression was:  "Unremarkable appearance of the LS spine."  
On referral from Dr. Bilan, the employee was examined by Edward M. Voke, M.D., for a second opinion.  In his May 26, 1994 report, Dr. Voke noted the employee had been receiving chiropractic manipulations three times per week and recommended two times per week.  Dr. Voke diagnosed "lumbosacral strain with chronic lumbar facet syndrome. . . . I think he will soon be able to handle the situation on his own.  I don't believe he needs to see any other people as he has been evaluated extensively."  On June 2, 1994, the employee began working as a janitor for Nana.  


On June 30, 1994 Lo-Mark controverted chiropractic manipulations in excess of the frequency standards detailed in 8 AAC 45.082(g).  In its July 8, 1994 compensation report, Lo-Mark reported it paid temporary total disability (TTD) from December 27, 1993 through April 10, 1994, and it was terminating TTD because "claimant was released to return to modified work 3-31-94 by his treating doctor.  TTD benefits were paid through 4-10-94 as there was some dispute as to the date claimant knew modified work was available.  Modified work remains available."  


At our request, a second independent medical evaluation (SIME) was performed by Douglas G. Smith, M.D., on October 19, 1994.  Dr. Smith summarized this evaluation and the employee's history of medical treatment in his January 1, 1995 report:  


He related on December 18, 1993, he work up with his back feeling stiff and sore.  He states he continued working [at Lo-Mark] in spite of this.  


On December 27, 1993, he discovered that he had difficulty moving and he could not lift.  


On December 27, 1993, apparently he was seen at North Care.  He was given medication, diagnosed as having a strain.  All in all, he thinks he had 10 visits.  He was referred also to Alpine Physical Therapy.  He states that exercises were given to him which made him sore.  He found the ultrasound to be helpful.  


Apparently, then he saw Dr. Davis Peterson and x-rays were taken.  


He was referred to Dr. Ferris, whom he at that time considered his treating physician.  He states he had electrical testing done because his legs were bothering.


He then saw Dr. Michael James at the request of the insurance company. 


Following this he had epidural steroid injections done by Dr. Ferris. 


After the first one, he states he was numb for three days and then he was sore. 


After the second one, he states he was numb for a while and then his pain came back and got worse.  He states Dr. Ferris wanted to do a third one but the insurance company denied it. 


He then was treating with a chiropractor at Ireland Clinic.  He states this has been going on for about three or four months.  X-rays were taken.  


Initially his treatment was three times a week and then decreased to twice a week, which he was experiencing when I saw him.  The treatment apparently consisted of electrical stimulation and manipulation.  He states that he felt it helped a lot for a while.  He was having some improvement but he felt there was no real change that he could detect over the last four months. 


He states that Dr. Edward Voke was seen for the insurance company and how (sic) he considers him his treating physician.  He states Dr. Voke ordered an MRI.  He estimates that was done in August of 1994.  


His current complaints are that his back is sore.  He uses a brace for working activity and sometimes wears it at night.  He may have leg pain on either the right or the left side.  He describes it as being posterior and going as far as the knee.  He states that on four different occasions he did have pain going to his ankle.


The employee continued his chiropractic treatments with Dr. Bilan, approximately three times per week from June through November.  In addition, the employee continued in his employment with Nana.  On December 4, 1994, the employee claims he injured his back while lifting trash bags for Nana.  Dr. Bilan's December 5, 1994 chart note states:  "Patient reports that he has continued low back soreness with mild leg pain.  Patient believes that his work is aggravating his condition and sometimes he has to lift bags in the access (sic) of 50 pounds.  Muscle stimulation, heat and adjustment was (sic) administered."  


On referral from Dr. Voke, the employee was seen by Morris R. Horning, M.D. on December 13, 1994.  This report provides in pertinent part:  


As you know, he has had extensive treatment at Alpine and with his chiropractor, Dr. Bilan at Ireland Chiropractic.  He has also been seen by Dr. Peterson and was managed for a time by Dr. Ferris who did multiple soft tissue injections and apparently suggested doing an epidural injection but I believe this was declined.  Dr. Ferris also did an electromyography which the patient reports showed "nerve injury."  Finally, he has been under your care more recently.  Apparently the MRI is unremarkable and he was recently rated at 5% of the whole person based on Section II, B in the guides.  


On 12/4/94, while working for Nana-Marriott while lifting trash, he began to get a flareup of the soreness in the low back and he took the next day off because of more intense low back pain and constant leg aching.  He was then terminated from his job which he had had for six months at that time.

Dr. Horning recommended an additional MRI and x-rays be taken.  According to Lo-Mark's December 9, 1994 compensation report, the employee was paid $6,750.00 on December 9, 1994 which represents a 5% permanent partial impairment (PPI) rating.  


On referral from Dr. Voke, radiologist Leonard D. Sisk, M.D., performed an MRI on December 14, 1994.  In his December 14, 1994 report, Dr. Sisk noted in pertinent part regarding the employee's images:  


These images demonstrate the intervertebral discs to be normal in signal intensity and configuration.  No herniated nucleus pulposus is present.  The central canal, lateral recesses, and neural foramina are intact.  Facet joints are well maintained.  Marrow spaces are of normal configuration and signal intensity.  No other abnormality is present.  IMPRESSION:  NORMAL STUDY.


Dr. Bilan's medical records indicate the employee continued his treatments with Dr. Bilan, on average, three times per week through at least May 11, 1995.  


In his February 14, 1995 letter to Nana/Marriott, Dr. Voke stated in pertinent part:  "Alaska National [and Nana/Marriott] would be responsible for Mr. Green's medical care from 12/4/94 through 2/1/95.   Mr. Green's back condition will return to the condition it was in prior to 12/4/94 after 2/1/95."   In his March 22, 1995 letter to the employee, Dr. Voke transferred his care of the employee to Dr. Horning.  The employee stated that he began working at Anchorage Chrysler in late December of 1994.  (March 15, 1995 prehearing conference summary).  The employee remains employed by Anchorage Chrysler.  The employee has not provided any documentation of wage loss due to his 1994 injury.  


At Lo-Mark's request, Scott G. Fechtel, D.C., M.D., and Bryan Laycoe, M.D., examined the employee on April 8, 1995.  In their April 8, 1995 report, Drs. Fechtel and Laycoe stated in pertinent part:  


Mr. Green's current condition and the December 1993 work injury are related only through incomplete rehabilitation.  That is to say that in the absence of a strong rehabilitative strength-building approach, Mr. Green's spinal support musculature was not returned to the same status it was prior to the accident, allowing persistent symptoms.  As noted above, the current condition is most related to the December 1994 incident, with only a minor contribution from the December 1993 one. . . . 


The chiropractic treatment as it continues at multiple weekly intervals is contraindicated.  The continued reconditioning of the support muscles of the spine, continuing stretching-type exercises inappropriate (sic) for the same reason.  Active strength-building resistive or isometric exercises required.  


(Question by Lo-Mark)  Since beginning chiropractic treatment in April 1994 at Ireland Clinic, Mr. Green has consistently treated in excess of the frequency guidelines, usually at a frequency of three times per week.  In June 1994 State Farm issued a controversion denying chiropractic treatments in excess of the frequency guidelines.  As you can understand, Mr. Green is pursuing litigation so that State Farm is made responsible for the chiropractic treatment in excess of the guidelines since April 1994.  Given the medical information in the file, please comment on whether chiropractic treatment in excess of the guidelines since April 1994 through the present is reasonable and necessary.  


(The doctors response) There is no indication for treatment in excess of the Workers' Compensation Guidelines in this case.  Mr. Green has none of the generally accepted indicators for the need of unusual frequency of chiropractic treatment.  Those being significant degenerative disease, spinal anomaly, or significant impairment (meaning disrupted joints) from prior trauma.  Comparing the current chiropractic recommendations (Mercy Center Document) with the Workers' Compensation Guidelines for the State of Alaska, suggests that there is great concordance and the Workers' Compensation Guidelines are appropriate in the care of injured workers. . . .


While I do not believe Mr. Green will benefit from further chiropractic or medical treatment, he would benefit symptomatically by an aggressive short-term exercise program as outlined above.  Therefore, I believe there is room for symptomatic improvement although it is unlikely that he will have objective change in his condition.  Therefore, I have chosen to label him not medically stationary and expect him to be medically stationary in eight weeks. . . .


There is no anticipation of permanent impairment based upon either mechanism of accident.  Given that conclusion, It is most appropriate to close the 1993 claim and attribute the above recommendations to the  December 1994 incident.


At  Nana/Marriott's request,  Shawn Hadley, M.D., examined the employee on July 20, 1995.  In her report of the same date, Dr. Hadley stated in pertinent part:  


Impression:  1.  Chronic pain syndrome.  I feel that the patient's pain problems date to his December of 1993 injury.  there is no indication that the patient suffered any type of structural injury or had a new occurrence as a result of his December of 1994 injury.  I feel that there are likely behavioral and psychological issues relative to the patient's ongoing complaints of chronic pain which are characterologic and not specifically related to either of his work injuries.  


2.  I do not feel that Mr. Green has sustained an injury to his thoracic spine.  I feel that he is experiencing what many chronic pain patients do over time, which is widening the distribution of areas of somatic complaint.  There was no evidence of a discrete injury to the thoracic spine in December of 1994.  The patient describes that he had pain in his right shoulder extending throughout his right lower extremity like a "lightening rod", which is not consistent with a thoracic injury.  It is of note that the patient's chiropractic records comment on thoracic pain shortly prior to his December, 1994 injury.  Following the December, 1994 injury the patient had a documented spread of symptoms which then included his low back, mid-back, cervical spine and headaches and the fact that the patient would tell me that his ears feel plugged and he frequently awakens with pain at the top of his head which is not anatomically consistent with either work injury.  


3.  I would consider the December, 1994 injury to be a temporary aggravation of his pre-existing condition and would have estimated that he returned to his pre-December, 1994 status as of approximately six weeks after the time of that injury.  


4.  In regards to work activities, I would not particularly restrict the patient's work activities.  Restrictions placed on him have been primarily on his subjective complaints of pain and not on objective findings, given the fact that he has had repeatedly normal physical examinations, MRI's and has nearly normal lumbar range of motion.  I do not feel that the restrictions found on lumbar extension would be enough to place work-related restrictions on Mr. Green.  For that reason, I would not preclude him from going to work as a janitor based on the objective findings.  


5.  I do not feel that chiropractic care is going to help this individual and, in fact, to date has not helped him functionally progress and the patient readily admits this.  In fact, I feel chiropractic care and other similar passive treatment is contraindicated and would perpetuate the patient's chronic pain syndrome.  


6.  In regards to treatment, there is no question as to whether or not the patient would be a candidate for a more formal chronic pain approach.  I would recommend a psychological evaluation to help determine whether or not it would be productive to pursue this option, either locally with one of the physiatrists managing the patient's pain issue closely in a supervised reconditioning program in conjunction with the psychological care or whether a comprehensive chronic pain program would be necessary.  


7.  I did discuss the issue of psychological factors affecting pain with the patient and he seemed to reject this as a possibility.  The fact that the patient does not want to accept the possibility of any psychological issues affecting his physical condition diminishes his prognosis for improvement.  There are certain elements in the patient's past history that seemed to make him at high risk for developing a chronic pain syndrome.  


8.  I do not feel that the patient has a permanent impairment relative to his December, 1994 injury nor does a permanent impairment over and above when he has already received in regards to the 1993 injury. 


Subsequently, we ordered another SIME on the issue of the amount and efficacy of the employee's chiropractic treatment.  E. E. "Woody" Waldroup, D.C., and Dr. Smith were selected to perform the SIME (See, Board's October 6, 1995 letters).  In his January 4, 1996 report, Dr. Smith stated:  


In the course of taking the history, he indicated that he was displeased with the original report that I had done approximately a year earlier.  The area of his displeasure was not totally apparent but it had something to do with my interpretation of x-rays and I would suppose also my general interpretation of his case.  


At the completing of the history portion and before the physical examination, Mr. Green indicated that he was not interested in continuing the evaluation in my office and did not wish to do the physical examination portion of the evaluation.


At that point, the evaluation was terminated and, of course, is incomplete.  


I do not feel that there is any rapport between Mr. Green and me at this time.  I do not think there is any point in rescheduling a physical examination for Mr. Green in this facility.


An October 26, 1995 letter from the Board scheduled the employee's chiropractic portion of his SIME with Barry Matthisen, D.C., for November 7, 1995.  In his November 7, 1995 statement, Dr. Matthisen billed Lo-Mark $250.00 for a "Cancelled IME Fee."
  On September 11, 1996, we scheduled SIMEs with Dr. Matthisen on September 19, 1996 and with Christopher Horton, M.D., on September 26, 1996.  


In his September 23, 1996 report, Dr. Matthisen diagnosed "Chronic lumbosacral pain syndrome" and stated in pertinent part: 


Mr. Green did state to me that the chiropractic treatments he received did temporarily help his symptoms but had no long lasting effects.  Therefore I have to consider the chiropractic treatment palliative in nature.  I feel the frequency standards would have been reasonable in this case to the point of the second injury on a more probable than not basis. 


In the 12-94 injury, Dr. Bilan did see Mr. Green in his immediate exacerbated state and in all probability treatment daily for the first week may have been reasonable.  Then, I feel, on a more probable than not basis, the frequency standards should have been adequate to relieve this exacerbation, which I feel was obtained by 2-1-95.  


By Mr. Green's account and by reviewing the records I feel on a more probable than not basis Mr. Green's second injury was resolved and he had basically returned to the same condition he was at prior to the second injury by 2-1-95.  At that time I feel the chiropractic care was again palliative and I see no reason to have treated over the frequency standards.  I do not feel, on a more probable than not basis, that any further chiropractic care after 2-1-95 improved his condition.


In his October 11, 1996 report, Dr. Horton diagnosed "Chronic pain syndrome" and stated in pertinent part:  


[W]hen one listens to all of his complaints, particularly the back pain radiating down the back of both of his legs, erectile dysfunction, and urinary incontinence, one certainly thinks about a disc injury.  However he has no objective signs of abnormalities on examination today.  When one goes through the voluminous records, probably two inches worth of records, there is no evidence that he has ever has had (sic) any objective signs of abnormalities, either.  He has had MRI performed at least once, but I believe it was twice, actually.  These were both normal.  No one else could ever find any objective signs of abnormalities, either.  The man has been getting frequent chiropractic manipulations and according to the records he stated that they did not help him a bit.  The man certainly has a lot of psychological overlay and quite likely secondary gain is playing a major factor in his continuing complaints.  I would highly advise his chiropractic treatments be discontinued and that no further treatment be afforded this man other than getting him back to work.  Certainly if one were to put him back to work as a warehouseman he likely could reinjure his back but it is my feeling that his lumbar strain that he may have incurred has long ago resolved and he now is left with a chronic pain syndrome. . . .


In my opinion the chiropractic treatments during the period of April through December 1994 did not improve Mr. Green's condition at all. . . .


Likewise, I do not think that the treatments after February 1, 1994 improved Mr. Green's condition.  


I don't think that the chiropractic treatments were palliative.  Patient himself stated that they didn't help.  I don't think they were helping or improving his situation at all.  As a matter of fact, this passive form of treatment often times make (sic) a person very dependent upon it and delays their recovery. . . . 


Continued chiropractic care is not reasonable nor necessary.


The employee began seeing Dr. Ferris again on March 20, 1997 with complaints of left leg numbness on March 19, 1997.  (Ferris March 20, 1997 report).  In his September 2, 1997 report, Dr. Ferris noted in pertinent part:  "We spent 15-20 minutes reviewing his medical records, and I have determined that this patient has a work-related injury dating back to his original appointment seeking treatment on 21 February 1994."  In his October 23, 1997 report, Dr. Ferris noted:  "Mr. Green reports to the office today for followup care, indicating his legs have been feeling weak.  He has also noticed a slight increase in his discomfort, which may be weather-related."  



On November 7, 1997, Lo-Mark filed a Request for Cross-Examination of Dr. Ferris:  "To test the author as to recollection, knowledge, perception, actions, and opinions regarding treatment."  On November 21, 1997 the employee filed his witness list which lists Dr. Ferris as a witness to testify "concerning the issues of work related injury that occurred on 12/93 & 12/94, reason being was this a work related injury and was treatment ness. & reasonable, should Dr. Ferris be paid for treatment he has provided and what are his recommendations at this point."  The employee did not arrange to have Dr. Ferris testify at the hearing or via deposition.  At the December 4, 1997 hearing, the employee testified that "he wouldn't impose on Dr. Ferris for his hearing as he (Dr. Ferris) is such a busy man."  Both employers filed timely objections to the introduction of Drs. Ferris and Bilan's testimony under Commercial Union Insurance Co. v. Smallwood, 550 P.2d 1251 (Alaska 1976) (Smallwood objection).
  


Lo-Mark initially accepted the employee's claim and paid medical and time-loss benefits.  In February, 1994, Lo-Mark offered modified work to the employee but the employee did not accept it.  Lo-Mark paid TTD through April 10, 1997.  


The employee asserts he is entitled to time loss and medical benefits stemming from his 1993 and 1994 injuries.  The employee did not offer any evidentiary support for his claims for temporary total or partial disability.  At the December 4, 1997 hearing, the employee stated that he doesn't "think he is getting a fair shot at his claim for medical benefits."  


Lo-Mark argues the employee has waived his argument for TTD by not presenting any evidence before or at the hearing.  In addition, Nana/Marriott argues that the only admissible evidence does not support the need for epidural steroid injections nor chiropractic care; to the contrary, that chiropractic care is contraindicated. 


Nana/Marriott joins in these arguments.  In addition, it argues that the employee can not raise the presumption regarding his claim for continued medical care as he has no admissible medical evidence, and that the employee only suffered a temporary aggravation while employed by Nana/Marriott.  Both employers assert that medical treatment in accord with our frequency standards and all time loss benefits due the employee have been paid and that nothing further is due.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In Commercial Union Insurance Co. v. Smallwood, 550 P.2d 1251 (Alaska 1976), quoting Employers Commercial Union Insurance Group v. Schoen, 519 P.2d 819 (Alaska 1974), our supreme court held:  "[T]he statutory right to cross-examination is absolute and applicable to the [Worker's Compensation] Board."  We may not consider any medical reports or evidence from any party who does not make a witness available after a request for cross-examination. 8 AAC 45.052(c) and 8 AAC 45.120(f). Accordingly, we cannot consider Dr. Ferris's reports in making our determinations.
  


AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)the claim comes within the provisions of the chapter . . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Id. 


 Applying the presumption involves three steps.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must show a "preliminary link" between the disability and his or her employment.  Id.  Second, once the preliminary link is shown, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Koons, 816 P.2d 1381 (quoting Smallwood II).  To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


Third, if the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove his case by a preponderance of the evidence.  Koons, 816 P.2d 1381.

I.
Claims against Lo-Mark.


The employee seeks TTD from Lo-Mark from April 11, 1994 through June 10, 1994 and reimbursement for medical procedures that exceed our frequency standards.  Based on the employee's treating physician's March 31, 1994 full release to return to work, we find the employee was medically stable no later than April 1, 1994.  The employer paid TTD through April 10, 1994.  We find the employee did not establish a preliminary link that he is entitled to any additional TTD from Lo-Mark, and accordingly, failed to raise the presumption of compensability.  Furthermore, we find the employee failed to present any medical evidence supporting an award in excess of our frequency standards.  We base these findings on the conclusions of all of the admissible medical evidence.  Accordingly, we deny and dismiss the employee's claims for additional benefits against Lo-Mark.  


Even if we find the employee established a preliminary link, based on his own testimony and the inadmissible testimony of Dr. Ferris and/or Dr. Bilan, we still arrive at the same conclusion.  We find the medical opinions of Drs. Smith, Horton, Matthisen, Hadley, Fechtel, Laycoe, Sisk, McCormick, and Voke would rebut the employee's presumption.  As Dr. Ferris was inconsistent whether  the employee's condition was work or weather related, we accord his reports little weight.  These same, uncontroverted opinions clearly amount to substantial evidence that the employee is not entitled to additional time loss or medical benefits.  Finally, we conclude the employee failed to prove his claims against Lo-Mark by the preponderance of the evidence.  The employee's claims against Lo-Mark are denied and dismissed.

I.
Claims against Nana/Marriott.  


The employee also seeks time-loss benefits from Nana/Marriott from December 12, 1994, continuing, and reimbursement for medical procedures that exceed our frequency standards.  Based on the employee's treating physician's February 14, 1995 report, we find the employee was medically stable no later than February 1, 1995.  Further, based on the employee's statements we find he continued to work.  The employee has failed to document any time loss attributable to Nana/Marriott.  We find the employee did not establish a preliminary link that he is entitled to any time-loss benefits from Nana/Marriott, and accordingly, failed to raise the presumption of compensability.  Furthermore, we find the employee failed to present any admissible medical evidence supporting an award in excess of our frequency standards.  We base these findings on the conclusions of all of the admissible medical evidence.  Accordingly, we deny and dismiss the employee's claims for additional benefits against Nana/Marriott.  


We find that if the employee established a preliminary link, based on his own testimony and the (inadmissible) testimony of Drs. Ferris and Bilan, we still arrive at the same conclusion as before.  We find the medical opinions of Drs. Smith, Horton, Matthisen, Hadley, Fechtel, Laycoe, McCormick, Sisk, and Voke would rebut the employee's presumption.  We find these same uncontroverted opinions clearly amount to substantial evidence that the employee is not entitled to additional time loss or medical benefits.  Finally, we conclude the employee has failed to prove his claims against Nana/Marriott by the preponderance of the evidence.  The employee's claims against Nana/Marriott are denied and dismissed.


ORDER

The employee's claims for additional benefits are denied and dismissed in accordance with this decision and order.  


Dated at Anchorage, Alaska this 31st day of December, 1997.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot                                     


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn                                      


S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles L. Green, employee/applicant; v. Lo-Mark Furniture, Inc., employer; and State Farm Fire and Casualty Co., insurer; and Nana/Marriott, employer; and Alaska National Ins. Co., insurer/defendants; Case Nos. 9328462 and 9426739; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of December, 1997. 



Mary E. Malette, Clerk
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     �The employee had earlier informed staff at the Board that he would not participate in the hearing.  Workers' Compensation Officer, Douglass Gerke, testified regarding his contacts with the employee so we could determine whether to proceed in his absence.  The employee appeared 15 minutes after our hearing began.  


     �In Green v. Nana/Marriott, et al., AWCB Decision No. 96-0242 (June 19, 1996) we ordered:  "The employee's rights to compensation are suspended until he cooperates with and completes the Board-ordered SIMEs."  We based our order on a finding that the employee's non-cooperation with Dr. Smith and non-attendance for Dr. Matthisen's SIME were unreasonable.  


     �Timely requests for cross-examination of Dr. Ferris were filed by Lo-Mark on May 12, 1997, May 29, 1997, June 25, 1997, and November 7, 1997.  Timely requests for cross-examination of Dr. Ferris were filed by Nana/Marriott on February 13, 1997, May 19, 1997, June 16, 1997, and July 7, 1997.  Nana/Marriott also filed a  request for cross-examination of Dr. Bilan on March 21, 1995 and June 12, 1995. 


     �We note that Lo-Mark has paid the employee $6,750.00 which represents a 5% PPI rating.  This payment was based on a rating given by Dr. Ferris.  No other doctor found any ratable permanent impairment attributable to either the 1993 or 1994 injuries.  We reserve jurisdiction should any issue of an overpayment arise. 


     �The employee's continuing medical benefits, not in excess of our frequency standards, were not in dispute.  The employers, of course, may question the reasonableness and necessity of any future medical benefits regarding the employee's work-related condition.





