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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DINO D. DUBY,
)



)


Employee,
)


  Petitioner,
)      INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 9329277

JASON ENTERPRISES,
)




)
AWCB Decision No.98-0006


Employer,
)
FILED IN ANCHORAGE,  AK



)
ON JANUARY 15, 1998


and
)



)

CIGNA INSURANCE CO.,
)



)


Insurer,
)


  Respondents.
)

                                                                                                   )


We heard the employee's petition for a protective order on the written record on December 4, 1997, in Anchorage, Alaska.  The employee is represented by attorney Andrew J. Lambert.  The employer and its insurer are represented by attorney Mark L. Figura.  The record closed on December 4, 1997.  


ISSUE

Whether medical records relating to the employee's psychological/psychiatric treatment and drug/alcohol abuse should be submitted to our Second Independent Medical Evaluation (SIME) physician under AS 23.30.095.


SUMMARY OF THE FACTS AND PROCEEDINGS

The employee alleges that, while working as refuse collector for the employer on June 23, 1993, he injured his back when he stepped out of a truck.  He lost no time off from work as a result of this incident.  The employee checked into the Seward General Hospital on September 15, 1993, and its records state in part: "Date of onset of illness/symptoms.  Hunting sheep-pain in L leg to foot-sharp at time;" and "Thomas T. Wells, M.D., Diagnosis or History: sharp pain down left leg due to injury while sheep hunting." 


On April 11, 1996, the employee filed an Application for Adjustment of Claim (AAC) for the June 1993 injury to his low back.  He requested temporary total disability (TTD) benefits from January 4, 1994 through January 8, 1996, permanent partial impairment (PPI) benefits, medical costs, transportation costs, attorney's fees and legal costs, and an eligibility evaluation for reemployment benefits.


On May 3, 1996, the employer filed its Answer to the employee's AAC.  The employer denied all of the employee's claims essentially on the basis that he did not suffer an injury, disability, or impairment arising out of and in the course of employment.  


After a series of prehearing conferences, the parties agreed an SIME was needed.  On October 27, 1997, the parties submitted an SIME Form which listed the two questions at issue as being: (1) causation, and (2) compensability.  We agreed that an SIME was needed and issued a decision and order outlining the various steps the parties needed to take in presenting medical records to the SIME physician. Douglas Smith, M.D., an orthopedic specialist, was selected to perform the SIME.  During this period of gathering  medical records, a dispute arose regarding a Petition for Protective Order filed by the employee on May 21, 1997 for any and all material or medicals relating to psychological or psychiatric records.  At this point, the employee's petition had been expanded to include a protective order for drug and alcohol abuse records.  


The records objected to by the employee are found on pages 25-26, and 5500-5642.  They contain hospital emergency room records dated November 19-23, 1988 for facial wound from motor vehicle accident - cocaine abuse noted (pp. 25-26); Providence Hospital Emergency Room records dated January 14, 1994 - Assessment: Drug abuse (pp. 5500-5507); Charter Behavioral Health System records dated May 12-16, 1996 - Assessment: Major Depression, Marijuana Dependency, Polysubstance Abuse, and Suicidal Ideation (5508-5642); including reports by Susan E. Haverling, M.D. (5/14/96), Lisa Routh, M.D. 5/12/96), Michael V. Fanizzi, M.D., (Alaska Psychiatric Institute) (5/17/96); and Carroll M. Brodsky, M.D. (5/2/97).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

In the first instance, the employee contends that the records in question are inadmissible because the matters they contain are "irrelevant" to the issues in question.   He cites to our regulation  AAC 45.120(e) which states in pertinent part: "Any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs. . . . Irrelevant or unduly repetitious evidence maybe excluded on those grounds."


The employee contends that the records in question should be not be submitted to the SIME physician because the matters they contain are "irrelevant" to the issues in question.  He cites to the criminal case of Fields v. State, 487 P.2d 831 (Alaska 1971), in which the Alaska Supreme Court found that the introduction of drug or alcohol abuse records for the purposes of impeachment of a witness should be limited to the time frame of the occurrence in question.  The court also held that drug or alcoholic records will not be admissible where its only purpose would be to impeach a witness by showing he is, by sole virtue of his addiction, inherently unreliable.


The employee also refers to Bakken v. State, 489 P.2d 120, (Alaska 1971, another criminal case, where the court held mental aberrations are admissible when it can be shown it would affect a person's accurate perception and recollections of events. 


The employee argues the employer has neither asserted any defenses that he was under the influence of drugs or alcohol at the time of the injury, nor suffering from a psychological or psychiatric condition at the time of his injury.  He asserts that because of this, the records in question are totally irrelevant.


The employee also argues that the records in question are privileged.  He asserts that the Alaska Supreme Court is sensitive to the problems associated with the protection from disclosure of psychotherapist-patient communications citing Allred v. State. 554 P.2d 411 (Alaska 1976).  In quoting from Falcon v. Alaska Public Offices Commission, 570 P.2d 469 (Alaska 1977), the employee states: "the court first held that interference by the state on the doctor-patient relationship requires a "very high level of justification" . . . ."


The employer takes the position that Dr. Smith will not be unduly or inappropriately influenced by the records in question, Dr. Smith is capable of deciding which records are relevant, and the records will assist the doctor in arriving at his conclusions.


The sole question to determine is whether the medical records in question are relevant to what the SIME physician is asked to decide.  Relevant evidence has been defined as: "Evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."  Black's Law Dictionary, at 1160 (1979).  


While it is purported that the SIME physician is to focus on only just two questions, causation and compensability, we find other questions have come to light.  For example, we find in the employee's letter of October 13, 1997 to Cathy Gaal, Workers' Compensation Officer, the employee raised various questions he wants us to ask Dr. Smith.  He wants the doctor to determine whether: (1) he was disabled from working; (2) he had suffered a permanent partial impairment; (3) there was any further medical treatment that he should undertake; and (4) he was permanently precluded from returning to the kind of work he was doing with the employer.  The employer asks similar questions.


We find that by posing these questions to Dr. Smith, the employee has expanded the scope of inquiry far from simple causation and compensability.  While we surely do not pass judgment at this point we, nevertheless, find the records in question might very well assist Dr. Smith when he is considering these new issues. 


Accordingly, we conclude that the records in question are relevant to numerous issues that have been raised in this case.  Therefore, we deny the employee's petition for a protective order and conclude that the records in question shall be submitted to Dr. Smith for his consideration.


ORDER

The employee's petition for a protective order is denied, and the records in question shall be submitted to Dr. Smith for his consideration in performing the Second Independent Medical Evaluation.


Dated at Anchorage, Alaska this 15th day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder                     


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                            


S.T. Hagedorn, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Dino D. Duby, employee/petitioner; v. Jason Enterprises, employer; and CIGNA Insurance Co. , insurer/respondents; Case No.9329277; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of January, 1998.



Brady D. Jackson III, Clerk
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     �AS 23.30.095(k) provides:


	In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .








