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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MERELYN SHREEVE,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9701316


v.
)



)
AWCB Decision No. 98-0007

CHURCH OF JESUS CHRIST LATTER DAY  
)

SAINTS,

)
Filed in Juneau, Alaska

(Self-insured)                     
)
January 15, 1998



)


Employer,
)


  Defendant.
)

                                                                                             )


We heard the employee's request to review of the Reemployment Benefits Administrator's (RBA) November 4, 1997 determination on December 4, 1997, in Anchorage, Alaska.  The employee was present and was represented by attorney Joseph A. Kalamarides.  The employer was represented by its claims representative, James T. Boley.  The record closed at the conclusion of the hearing.


ISSUE

Whether the RBA abused his discretion in determining the employee ineligible for reemployment benefits under AS 23.30.041.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee injured his low back removing snow for the employer on January 9, 1997.  After a series of treatments from various physicians, the employee requested an evaluation for reemployment benefits.


 On September 8, 1997 the RBA referred the employee's case to Lulie Williams, a rehabilitation specialist, to perform the evaluation.  On October 20, 1997, Ms. Williams submitted her Eligibility Report.  When interviewing the employee, Ms. Williams found that in the 10 years before his injury he had the following jobs:


Employer:
LDS Church


Dates:
6/10/91 - Present


Position:
Custodian


DOT
 Title/No:
Cleaner, Commercial or Institution 381.687-014


SVP
:
2 (Up to 30 days)


Strength:
Heavy


Duties:
Clean buildings, lawn, inside, some maintenance


Employer:
McCool, Carlson, Green Architects


Dates:
4/90-6/91


Position:
Draftsman


DOT Title/No:
Drafter, Civil/ 005.281-010


SVP:
7(2-4 Years)


Strength:
Sedentary


Duties:
CAD Draftsman, commercial buildings


Employer:
Alaska Extinguisher, Inc.


Dates:
7/87-4/90


Position:
System Engineer-Draftsman


DOT Title/No:
Drafter, Electronic/003.281-014


Strength:
Sedentary


Duties:
Designed fire alarm and halon systems.



Auto Cad

Ms. Williams also learned that the employee had graduated from high school, and had approximately two years of basic studies from the University of Arizona in Tucson.  The employee also told Ms. Williams that he had never been rehabilitated in a former workers' compensation claim.  Ms. Williams was told on October 20, 1997 that the employer could not offer the employee alternative employment.


Ms. Williams took the DOT Nos. that he did at the time of the injury and had done within 10 years of the injury, found the DOT job descriptions, and sent this information to J. Michael James, M.D., his treating physician for approval or disapproval.  The doctor disapproved of the employee returning to work as a custodian, the job he had at the time of injury. However, he did approve drafter, civil, and drafter, electronic.  The doctor noted in his report of August 11, 1997, that the employee has suffered a permanent partial impairment of two percent of the whole person in addition to his pre-existing problem.  Ms. Williams stated that she conducted a labor market survey to determine whether the employee would be employable with the drafting skills he presently has.  She reported "He has about seven years experience with CAD Drafting through System (Release) 11.  Four of the contacted employers stated that a person with 7 years experience up to system 11 would be competitive for employment as a draftsman." In conclusion, Ms. Williams stated:


Based upon the information available for this report, this specialist recommends that Mr. Shreeve be determined ineligible for reemployment benefits.


Mr. Shreeve is precluded from performing his job duties as a Cleaner, Commercial or Institutional . . . by Dr. James.  Mr. Shreeve is approved to perform the occupations of Drafter, Civil . . . and Drafter, Electronic . . ., which he held during the ten years prior to the date of injury.  The employer at the time of injury, has not offered modified employment.  Mr. Shreeve has not been previously rehabilitated in a former workers' compensation claim.  Mr. Shreeve is medically stable, and a permanent impairment rating of 2% of the whole person has been identified.  (Emphasis in original).


In a letter dated November 4, 1997, the RBA advised the employee that he had been found ineligible for reemployment benefits based on the findings and conclusions of Ms. Williams.


FINDINGS OF FACT AND CONCLUSION OF LAW

In his brief, the employee states his position as:


The issue is whether Shreeve can work as a draftsman.  The answer is no.  Shreeve is not educated in the current software.  A review of the labor market survey indicates that the companies are using software upgrades.  For example, CH2M Hill uses System 14 on Auto Cadd.  The manager requires System 12 minimum competence. Veco Engineering required Auto Cadd System 13.  Peratrovich Nottingham required Auto Cadd System 14.


Shreeve contends that he needs additional education to be able to perform these jobs.


At the hearing, the employee argued that the RBA abused his discretion because he did not take into consideration the fact that he does not have the education and skills to return to drafting in the modern world.  He said he needed to be found eligible for a retraining plan so he can acquire the needed education and skills.


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of RBA's determinations.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 80013 (January 20, 1989). An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  


The employee enjoys a presumption under AS 23.30.120 that he is entitled to reemployment benefits.  Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991).  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Id. at 1047 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).


If the employer produces substantial evidence to overcome the presumption, the employee must prove all elements of his case by a preponderance of the evidence.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [trier of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held we properly refused to reweigh the evidence in reviewing the RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court discussed subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities.  Id. at 6.


The only part of the RBA's determination which is in question here is whether the employee is physically capable, of returning to work as a draftsman.  AS 23.30.041(e) provides:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles: for 


(1) the employee's job at the time of injury; or


(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles."


We find a physician has predicted that the employee will have permanent physical capacities that are less than the physical demands of his job at the time injury.  We also find the employee worked as a draftsman in the 10 years before his injury, and he has the SVP for that position.  We find that Ms. Williams submitted the DOT job description for draftsman to Dr. James, and he determined that the employee had the physical capacity to perform that job.  Accordingly, we conclude that under AS 23.30.041(e), Ms. Williams and the RBA had no choice but to find the employee ineligible for reemployment benefits because he has the physical capacities to work as a draftsman.  The statute does not, unfortunately, take under consideration non-physical capacity factors in providing reemployment benefits.  The Alaska Supreme Court has addressed this issue in Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996), and stated:


The language of AS 23.30.041(e) is clear - the Board must compare the physical demands of a specific job as found in SCODDOT with the employee's physical capacities.  Employees are eligible for reemployment benefits only if their physical capacities are less than the physical demands as determined in SCODDOT.  Rydwell [v. Anchorage Sch. Dist.,] 864 P.2d [526] at 528 (Alaska 1993).


ORDER

The RBA's determination of November 4, 1997 is affirmed.


Dated at Anchorage, Alaska this 15th day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder                       


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                              


S.T. Hagedorn, Member



 /s/ Valerie Baffone                            


Valerie Baffone, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Merelyn Shreeve, employee/applicant; v. Church of Jesus Christ Latter Day, employer (self-insured), defendant; Case No.9701316; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of January, 1998.



Mary E. Malette, Clerk
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     � The United States Department of Labor's "Dictionary of Occupational Titles."





     �Specific Vocational Preparation.





