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Juneau, Alaska 99802-5512

DEBRA FANNIN,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9526607

PROVIDENCE ALASKA MEDICAL CENTER,
)

(Self-insured)

)
AWCB Decision No. 98-0011



)


Employer,
)
Filed in Anchorage, Alaska


  Defendant.
)
January 20, 1998

                                                                                      )


We heard the employee's claim for temporary total disability (TTD) benefits, temporary partial disability (TPD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, penalty, interest, and attorney's fees and legal costs on December 2, 1997, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Jensen.  The employer was represented by attorney Michael A. Barnhill.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employee injured her back within the course and scope of her employment with the employer.


SUMMARY OF THE EVIDENCE

On July 17, 1987, the employee sustained an injury to her low back while working as a nurse for her employer at the Alachua General Hospital in Gainvelle, Florida.  (Florida Accident Report dated 7/23/97).  She felt pain radiate from her low back into her buttocks, and experienced numbness in her left leg.  The employee received Florida workers' compensation benefits for this injury.  (FEISCO Claims Diary dated 9/10/96).


An x-ray taken a week after the 1987 injury was highly suggestive of spondylolysis at the L5 level.  (James A. Johnson, M.D., report dated 7/30/87).  A computerized tomography (CT) scan revealed an L4-5 level osteoarthrosis and a lateral recess stenosis at the left L4 level of the employee's spine.  (W.D. Bidgood, M.D., report dated 8/1/87).  In August 1989, a magnetic resonance image (MRI) scan showed bulging at the L4-5 level "with probable forraminal encroachment on the left at the same level.  (Rehab. & Human Perf. Ctr. Report dated 8/5/89).  In February 1990, Oscar DePaz, M.D., the employee's treating physician, gave the employee a PPI rating of 12 percent of the whole person under the American Medical Association Guides to the Evaluation of Permanent Impairment.  (Dr. Depaz's report dated 2/28/90).


In 1991, the employee moved from Florida to Alaska were she began working for the employer as a neonatal intensive care nurse.  In December 1991, she sought treatment for low back pain symptoms from Davis Peterson, M.D., an orthopedic physician. (Dr. Peterson's report date 12/13/91).  At that time, the doctor's diagnosis was spondylolysis and spinal stenosis.  In 1992, Dr. Peterson reported that the employee's low back pain had not improved since 1987, and that she continued to wear a back brace.  (Dr. Peterson's report dated 8/5/92).


In his report dated June 6, 1995, Dr. Peterson stated: "Known spondylolysis, grade 1 spondylolisthesis, I believe.  She had some intermittent left leg pain, likely radiculitis, L5."  The doctor noted the employee was experiencing increased back and leg pain.


On November 13, 1995, the employee reported that she injured her low back while working for the employer while pushing an infant in a bassinet to and from the x-ray department.  (Report of Injury form dated 11/22/95).  Dr. Peterson's diagnosis remained unchanged:  "Likely L5 radiculitis related to her L5 spondylolysis and foraminal encroachment [i.e., stenosis]."  (Dr. Peterson's report dated 11/16/95).


The employee missed a few days of work following the incident and the employer paid her TTD benefits for those days.  (Compensation report dated 3/18/96).  Dr. Peterson released the employee to light duty work on November 16, 1995 on the "job recovery program" (OJR), where she remained until March 1996.  The employer paid TPD benefits for this period of time.  (Compensation report dated 3/18/96). 


By December 1995, Dr. Peterson reported the employee's radiculitis had resolved.  (Dr. Peterson's report dated 12/7/95).  an MRI scan done in February 1996 was normal but for the previously seen bulging at the L4-5 level.  The doctor examined the employee in February 1996 and he continued to find her symptoms unchanged.  (Dr. Peterson's report dated 2/10/96).


In a letter dated February 29, 1996 to Taren Beck, the employer's claims adjuster, Dr. Peterson stated in part:


[H]er injury of November 13, 1995, I believe, was a temporary aggravation given the fact that her previous records show that she clearly had an L5 radiculopathy on the left as far back as 1987 proven by EMG [electromyography] NCV [nerve conduction velocity].  This certainly has not worsened and, in fact, on my exams she has not demonstrated overt weakness and at times her sensory exam is better than that documented in the notes from Florida. . . . Her condition is essentially unchanged structurally and the major back pain complaints are largely subjective.


I do not believe a permanent partial impairment will result as a result of the November 13, 1995 injury given her previous history and documented deficits.  


I think Ms. Fannin will be able to return to her regular job at Providence based on objective findings . . . .


In summary, I do not believe that the injury on November 13, 1995 caused a permanent worsening of her condition because of the documented deficits which existed previously and the fact that objectively she is, if anything, better than on those previous exams. . . . However, again I feel these are temporary exacerbations and can be minimized by a good trunk and back conditioning program and slight moderation of her work activities.


On March 7, 1996, Dr. Peterson approved, with modifications, a job analysis for the position of nurse in the neonatal care unit.  The modifications the doctor placed on the job were no lifting over 25 pounds, and no extreme pushing or pulling.  (Job Analysis dated 3/7/96).


On March 12, 1996, the employer informed the employee that it could accommodate Dr. Peterson's modifications and, therefore, she was invited to return to work at the time of injury.  At this point, the employer terminated TPD benefits.  (Compensation report dated 3/18/96).  The employee refused the employer's invitation to return to work at her old job and, instead, wrote her supervisor, Leah Holman, a letter on March 14, 1996 requesting written verification that her physical limitations could be accommodated.


In a report dated April 11, 1996, Dr. Peterson stated:  "She has remained medically stable over the last 6 weeks and has felt suitable for rating."  He gave the employee a 25 percent PPI rating, which attributed 10 percent to the employee's "current injury mechanism."


On August 13, 1996, Elizabeth D. Goudreau, the employer's attorney, met with Dr. Peterson to confirm the accuracy of his conclusion as set forth in the February 29, 1996 letter to Ms. Beck.  Ms. Goudreau wrote the doctor on August 26, 1996, summarizing the essence of their meeting, and asking the doctor to attest to its accuracy.  Dr. Peterson signed the attestation provision on September 19, 1996.  Besides verifying his earlier conclusions that the injuries sustained by the employee on November 13, 1995 were a temporary aggravation of a pre-existing condition, she returned to pre-injury status by February 29, 1996, and those injuries did not lead to a permanent impairment (in fact the employee's condition improved after the 1995 injury), the doctor affirmed the following:


You acknowledged that on April 11, 1996, you rated Ms. Fannins's permanent impairment at 25% whole person.  In your April 11, 1996 report, you attributed 10% of Ms. Fannin's permanent impairment to her "current injury mechanism."  However, at our meeting, you acknowledged that this conclusion was incorrect.  You stated that the 25% permanent partial impairment rating you gave Ms. Fannin relates to her pre-existing condition and not to the temporary aggravation she sustained while working at Providence.  In short, there is no permanent partial impairment attributable to Ms. Fannin's November 13, 1995 injury.  


With respect to Ms. Fannin's ability to return to work, you confirmed that objectively, Ms. Fannin is able to return to work with no restrictions.  Nevertheless, based on her subjective complaints, you recommended two restrictions: "would limit lifting to 25 pounds and no extreme pushing, pulling". . . .


You further stated that during her March 21, 1996 visit, Ms. Fannin failed to inform you that on March 12, 1996, Providence told her that they could accommodate the two restrictions you referenced in the March 7, 1996 job analysis and that she could return to her former job at Providence.  During our meeting, you verified that there was no reason by Ms. Fannin could not have returned to her job at Providence subject to the 25 pound lifting restriction and no extreme pushing or pulling restriction.

(Letter from Ms. Goudreau to Dr. Peterson date 8/26/96; see also Dr. Peterson's physician's report dated August 13, 1996).


After August 1996, the employee stopped treating with Dr. Peterson and changed her treating physician to Jay Chapnik, D.C.


In a "To Whom It May Concern" letter dated August 26, 1996, Dr. Chapnik stated:


This letter is to certify that Debra Fannin is under my care for injuries sustained at work, that occurred 11/13/95.  It is my recommendation that Ms. Fannin refrain from heavy lifting, frequent or long distance driving, and that she not be require to sit for extended periods of time (no sitting over 20 minutes), and that she be allowed to stretch when necessary.


By letter dated December 13, 1996, attorney Jensen posed a series of questions to Dr. Chapnik.  By letter dated January 17, 1997, the doctor responded to those questions.  The questions and answers are as follows:


Q. What is your diagnosis of Ms. Fannin's medical condition relating to her back?


A. Her diagnosis is 839.20 (subluxation of the spine), 739.3 (dysfunction lumbar), 724.4 (radiculitis/lumbar), 729.1 (myofibrositis).


Q. Do you feel that Ms. Fannin's work duties on November 13, 1995 were a substantial factor in causing her back condition?


A. Yes.


Q. Was her injury and/or work for the employer a substantial factor in aggravating, accelerating, her underlying back condition?


A. Yes.


Q. Was her injury and/or work for the employer a substantial factor in making her back condition more symptomatic thereby resulting in the need for treatment?


A. Yes.


In a letter to the employee's attorney dated February 19, 1997, Dr. Chapnik stated:


In response to your inquiry of Feb. 6, please find enclosed work restrictions placed on Ms. Fannin. It is my opinion that these restrictions would substantially interfere with her ability to work as a nurse.  After submitting this report Ms. Fannin expressed to me that she is incapable of lifting 20 pounds.  I understand that there are times when she would not be able lift 20 pounds due to pain.  However, even a 35 pound restriction still prevents her from performing many of the duties of a registered nurse, that her condition would continue to deteriorate.


At the employer's request, the employee was examined by Stephen Marble, M.D., on October 26, 1996 for a medical evaluation.  The doctor observed that the employee's examination was very similar to the examination conducted by Dr. DePaz in June 1989.  (Dr. Marble's report dated 10/26/96 at 3 and 12).  Dr. Marble felt the employee demonstrated exaggerated pain behavior and, as such, he suspected she was magnifying her symptoms.  (Id. at 9 and 11).  The doctor diagnosed chronic left piriformis syndrome and apparent symptom magnification or embellishment.  (Id. at 11).


Dr. Marble reported that in the November 13, 1995 injury, the employee sustained only a temporary aggravation of her pre-existing back condition.  (Id. at 12).  He saw no objective changes in the employee's condition after November 13, 1995.  Dr. Marble found that the employee experienced no permanent worsening and as such incurred no further PPI as a result of the November 13, 1995 injury.  (Id. at 13).  The doctor concluded that the employee could return to work with the original restrictions prescribed by Dr. Peterson.  (Id. at 13-14).  In conclusion, Dr. Marble stated, "I cannot help but question this claimant's motivation or lack thereof regarding a return to work."  (Id. at 14).


At our request
, Douglas Smith, M.D., performed a second independent medical evaluation on May 27, 1997.  He diagnosed the employee with the following: (1) Chronic low back and left leg pain (1987 to 1997), with possible nerve root irritations; (2) Lumbar sprain/strain, 11/95; and (3) Probable chronic pain syndrome.  In response to a number of questions posed by us, Dr. Smith made the following statements:


-- The medical records document chronic low back and left leg problems in this worker, at least since 1987. . . . Reviewing those records from 1987 to the present, it is not clear to me exactly what the cause of her chronic back leg pain is.


-- It would seem most likely to me that this lady has a combination of a chronic lumbar sprain/strain and a probable component of chronic pain syndrome.  By chronic pain syndrome, I mean the entity which is diagnosed most commonly by MMPI test abnormalities indicating increased levels of hypochondriasis, hysteria and depression. 


-- There is documentation on symptomatology from July of 1987 continuing to the present time and also documented up until June of 1995, which was five months before the most recent reported industrial exposure.


-- I would say that at least some of the symptomatology must be related to the prior industrial exposure in July of 1987 which has continued to the present time.


-- As best I can tell, the physical situation or injury in November of 1995 may have been a temporary aggravation in the form of a sprain or strain of the low back area.  There seems to have been a longer lasting or permanent aggravation possibly of the preexisting chronic pain syndrome, which seems to be operant at this time in terms of long-term limitation of function.


-- Considering the chronicity of the problem, and the lack of objective evidence of a treatable mechanical cause, I suspect that further treatment and testing would not be of particular benefit in this case.


-- For some reason in November of 1995, as a result of a second industrial exposure at Providence Hospital, her condition seems to have worsened and circumstances are now such that she does not appear to be able to return to her previous employment as a Newborn Intensive Care Unit nurse.


At his deposition taken on November 4, 1997, Dr. Chapnik testified as follows:


Q. Are you able to render an opinion as to whether Ms. Fannin has returned to the condition she was in prior to that injury?


A. Yes, I'm able to render an opinion.


Q. What is your opinion?


A. That she is not.


Q. Okay.  And what is the basis for that opinion?


A. The basis is her orthopedic-neurological status, her -- the degree of pain, her range of motion, her subluxation of the spine, muscular hypertonicity --


Q. Let's take each of those.  The first one was, I'm sorry, orthopedic what?


A. Evaluation.


Q. Okay.  And did you compare your orthopedic evaluation with an orthopedic evaluation that happened prior to November 13th, 1995?


A. I had not seen the patient prior to that date.  So I did not evaluate the patient prior to that date.


Q. Okay.  And so how are you able to tell, based on your evaluation, that she has not returned to a state prior to November 13th, 1995?


A. Through reviewing the records, through what I anticipate she would have been like before that date of 1995, before the injury was incurred.


Q. How do you anticipate what she would have been like before November 13, 1995?


A. Through extrapolation from what she -- treatment she received from the injury that was sustained in 199- -- excuse me, 1987.  Through what she reported to me as her previous level of function and through what one would expect from an injury of that magnitude back in 1997 to look like in -- 


Q. 1987?


A. The first of the two injuries.


Q. Okay.  What do you mean when you say the work "extrapolation"?


A. Prediction.

(Dr. Chapnik dep. at 8-10).


At the hearing, the employee testified that after her injury on November 13, 1995, she worked the rest of her shift, took the next day off and returned to light duty after that.  She said before the November 1995 incident, her left leg was numb but after that time her leg locks up and she cannot put weight on it.  She also stated that after November 13, 1995, she has had more trouble with sitting, standing, and walking.  The employee said she was never advised by the employer on March 12, 1996 that it could accommodate her in the neonatal care unit with Dr. Peterson's modifications.  She testified that if she had heard of this, she would have taken the job and would not have had to accept public welfare.  On cross-examination, the employee admitted that someone with the employer probably told her of the job in question.


Terri Outhouse, the employee's sister, testified at the hearing that she observed the employee in Florida before she moved to Alaska in 1991.  She stated the employee had no noticeable back problems or limitations there.  In fact, she had the physical capacities to take care of their sick mother.  Ms. Outhouse also testified that when she and her husband visited her sister in Alaska in 1995, the employee was able to go camping, white water rafting, and do other activities without any limiting back or leg problems.  She stated that after she moved to Alaska in October 1996, she noticed that her sister was not capable of doing anything.  Ms. Outhouse notices that the employee falls down sometimes and cannot twist.  She is surprised that the employee has had to live off of public welfare.  She stated that taking welfare is not something the family believes in.


Dr. Marble also testified that the employee did not suffer a new injury on November 13, 1995.  According to the doctor, the employee's problems were caused by the 1987 accident.  He also believed that the employee's 1987 injuries should have healed within four and six months, not two years.  Dr. Marble did not find any objective evidence of a PPI.


Ms. Allmaras testified that when the employee refused the March 12, 1996 offer, she was given 90 days to find work within the hospital system.  She stated that there were many jobs the employee could have taken within the 90-day period.  The witness testified that during the time employee was in the employer's on-the-job program (November 1995-March 1996), she had 12 absences, did not work well with people, and could not be found at times.


At the hearing, Ms. Holman testified that she was the one who personally called the employee on March 12, 1996, and asked her if she wanted to come back to her old job in the neonatal unit with Dr. Peterson's job modifications.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.265(17) provides in part that "injury" means "accidental injury or death arising out of and in the course of employment."  The Alaska Supreme Court has repeatedly held that "injury" under the Alaska Workers' Compensation Act includes aggravations or accelerations of pre-existing conditions.  See, Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P. 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if " 'it is a substantial factor in bringing about the harm' or disability at issue." (Id.)  


An aggravation or acceleration is a substantial factor in the disability if it is shown (1) that "but for" the employment the disability would not have occurred and (2) the employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  State v. Abbott, 498 P.2d 712, 272 (Alaska 1972); Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).  The Rogers and Babler court went on to state at page 533: "[T]o satisfy the "but for" test, the claimant need only prove . . . that the aggravation, acceleration or combination was a substantial factor in the resulting disability." 


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the presumption attaches, the employer must come forward with substantial evidence that the disability is not work-related.  Smallwoood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick, 617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Bd., 880 P.2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "[i]f medical experts have ruled out work-related causes for the employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."  


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  (Id. at 869).  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71,72 (Alaska 1964).


If the employer overcomes the presumption of compensability, the burden shifts to the employee to prove all elements of his claim by a preponderance of the evidence.  Norcon, 880 P.2d at 1055 (citing Wolfer, 693 P.2d at 870).  


Based on this analysis, the first question is whether the employee has established a preliminary link between her 1995 injury and her present condition.  The employee testified that the injuries she experienced in 1987 and 1995 were different.  She stated that after the 1995 incident, her leg locked up and she could not put weight on it.  Before that the employee testified, the only problem she had was numbness in her leg.  She stated that after the 1995 incident, she had, for the first time, trouble sitting, standing, and walking.  Ms. Outhouse testified that before the 1995 incident, her sister was physically capable of camping, rafting, and doing similar activities without any problems.  After that, Ms. Outhouse noted that the employee was capable of doing few things because of back and leg pain.  She notes that her sister falls down occasionally and cannot twist.  Ms. Outhouse testified that the employee is just not the same person that she was before November 1995.  Finally, Dr. Chapnik testified that, as of November 4, 1997, the employee had not returned to the condition she was in prior to the 1995 injury.  Based on this evidence, we find that the employee has established the preliminary link between the 1995 incident and her present disability. Accordingly, the presumption of compensability attaches to her claim.


The next question is whether the employer has come forward with substantial evidence to rebut the presumption of compensability.  Dr. Peterson believes the November 13, 1995 incident was only a temporary aggravation of the employee's pre-existing condition, did not cause any PPI, and did not prohibit her from returning to work at her job.  Based on this evidence, we find the employer has come forth with substantial evidence to overcome the presumption of compensability.


The final question, therefore, is whether the employee has proven all elements of her claim by a preponderance of the evidence.  


The employee relies on the findings and conclusions of Drs. Chapnik and Smith.  As we have noted, Dr. Chapnik started treating the employee with adjustments, ultrasound, electric muscle stimulation, ice and heat therapy since March 5, 1996, and became her treating physician since August 1996.  When questioned in December 1996, the doctor simply said "Yes," the November 13, 1995 incident was a substantial factor in (1) causing the employee's present disability; (2) aggravating, accelerating, her underlying back condition; and (3) making her back condition more symptomatic thereby resulting in the need for treatment.  He gave no medical details as to how he arrived at these "Yes" conclusions.  In his deposition, Dr. Chapnik said he relied on what the employee told him of her condition before and after November 1995, the type of treatment she received as a result of the 1987 injury, and his expectation as to the magnitude of the 1987 injury.  From this information, the doctor said he extrapolated or predicted the cause and effect of the November 1995 incident.  The doctor did not refer to MRI and CT scans he reviewed, he did not mention any reports authored by the doctors that he relied on, or otherwise support his conclusion in a medical context.


Dr. Smith is of the opinion that the November 13, 1995 incident may have been a "temporary aggravation in the form of a sprain of the low back area."  Then he went on to state, "There seems to have been a longer lasting or permanent aggravation possibly of the preexisting chronic pain syndrome . . . ."  The doctor concluded by saying that the November 13, 1995 incident "seemed" to have worsened to the point where the employee "seems" to be unable to return to work in the neonatal unit.  We find these statements to be inconclusive.  This notwithstanding, we follow the general principle that any doubts concerning inconclusive medical testimony are to be resolved in favor of the claimant.  Kessick v. Alyeska Pipeline Service Company, 617 P.2d 755, 758 (Alaska 1980).


In contrast to this essentially unsupported and inconclusive evidence, we find Dr. Peterson's conclusions are supported by substantial evidence.  After the November 13, 1995 incident, the doctor compared his diagnosis of spondylolysis and spondylolisthesis with his previous diagnosis, and found they were identical.  While he acknowledged the employee had intermittent left leg pain, "likely radiculitis, L5," after November 13, 1995, he noted that his June 1995 clinical notes reflect that the employee had the same problems which, he believed, stemmed from the 1987 injury.  We find that in making these comparisons, Dr. Peterson used x-ray films, MRIs, EMGs, and NCVs.  We also find that Dr. Peterson had an additional advantage over the other physicians.  He started treating the employee in 1991, not long after the employee's first back injury.  As the employee's treating physician until August 1996, he saw, examined, and listened to her complaints often and had numerous studies conducted.  We find, as such, the doctor knew the employee's condition in considerable detail before and after the November 13, 1995 incident.  We find, therefore, he had a solid basis for making comparisons and reaching his conclusions.   As noted previously, Dr. Peterson concluded that the November 13, 1995 incident: (1) did not cause a new injury; (2) it was only a temporary aggravation or acceleration of the employee's pre-existing back condition; (3) did not worsen the employee's condition; (4) did not prohibit the employee from going back to work; and (5) did not cause any permanent partial impairment.


While Dr. Marble was never the employee's treating physician, he did review the employee's medical records and, in essence, concurred with Dr. Peterson's findings and conclusions.  We find he noted that his examination findings of the employee in October 1996 were very similar to Dr. DePaz' examination findings back in 1989.  We find that Dr. Marble saw no objective changes in the employee's condition after November 13, 1995.  Finally, we find the doctor also concluded the 1995 incident: (1) was only a temporary aggravation of pre-existing condition; (2) did not cause any worsening of the employee's condition; (3) did not cause any permanent partial impairment; and (4) did not prohibit her from returning to work.


Based on these facts, we conclude the employee has not proven  that she injured her back and leg in the course and scope of her employment on November 13, 1995 by preponderance of the evidence.  Accordingly, her claim for all benefits must be denied and dismissed.


ORDER

The employee's claim is denied and dismissed.


Dated at Anchorage, Alaska this 20th day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Shawn Pierre 


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Debra Fannin, employee/applicant; v. Providence Alaska Medical Center, employer (self-insured), defendant; Case No.9526607; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of January, 1998.



Brady D. Jackson III, Clerk
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