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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARRETTE VIENS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9710964



)

LOCATE CALL CENTER OF ALASKA,
)
AWCB Decision No. 98-0013



)


Employer,
)
Filed in Anchorage, Alaska



)
January 20,1998


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


On December 10, 1997, the parties filed a properly executed compromise and release agreement (C&R).  On December 19, 1997, we did not approve the C&R.  At the request of the parties a hearing was held on January 7, 1998 at Anchorage, Alaska.  The employee appeared telephonically, and represents herself.  Adjuster Jerilyn R. Laramie represents the employer.  After listening to the parties' statements, we again did not approve the C&R.  On January 9, 1998, Ms. Laramie requested a decision and order memorializing our oral order.  We closed the record on January 16, 1998, when we next met to deliberate.  


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee developed carpal tunnel syndrome (CTS) from prolonged use of her hands while typing and performing data entry tasks for the employer.  The employee's date of injury has been set as June 6, 1997.  The employee's complaints include bilateral hand and wrist pain, in addition to complaints of neck, elbow, arm, and shoulder pain.  (December 10, 1997 C&R).


On referral from Timothy Coalwell, M.D., the employee began treating with Susan Klimow, M.D., on July 14, 1997.  Dr. Klimow's July 14, 1997 report provides in pertinent part:  


At this time, in reviewing her symptomatology, it appears that it [CTS and tendinitis] did begin in late May, although it progressed steadily through the month of June.  She has gotten some relief with being off  work, but she continues to utilize the medications she was previously given as well as the hand splints. . . . 


At this time she has no job to return to, and actually the time off work may be helpful since her type of tendinitis is directly related to the job she did which involved repetitive hand use. . . . 


Overall I am expecting good results with the therapy and avoidance of repetitive hand use at this time.


In her August 20, 1997 report, Dr. Klimow stated:  


Continuing evidence of tendinitis but with resolving symptoms of left carpal tunnel syndrome, documented on nerve conduction studies. . . . 


She is going to continue in therapy, get a home TENS unit and paraffin unit[.] . . . They are also going to try elbow supports bilaterally due to her present digits 4 and 5 symptoms (ulnar side) and discomfort at the elbow.  She should also continue wearing her resting splints.


In response to questions from the insurer's medical rehabilitation manager, Heather Double, R.N., on September 19, 1997, Dr. Klimow rated the employee with a 0% whole person rating.  In addition, Dr. Klimow found the employee to be medically stable as of September 19, 1997.  Ms. Double asked:  "Is further formal treatment necessary and indicated or has Ms. Viens been transferred to an independent home program?  Dr. Klimow responded:  "No -- independent exercise program."  Last, Ms. Double asked:  "[I]s it your opinion that Ms. Viens now or in the future will have the physical capabilities to perform those duties [for Utility Clerk] as described?"  Dr. Klimow responded:  "Yes.  Effective date:  6 month from now if discomfort resolves or appropriate adaptive equipment can be obtained."    


On October 3, 1997 the insurer filed a compensation report which states that the employee's temporary total disability (TTD) was terminated because she was "released for work - 09/20/97."  


In his October 3, 1997 chart note, Gary L. Child, D.O., noted in pertinent part: 


Garrette is here today for a consult regarding her wrists.  She states that she is still having a lot of pain.  She completed therapy with Dr. Klimow, and basically has reached a point where her carpal tunnel is medically stable.  However, she is still having pain enough that she cannot do her daily tasks such as fine motor skills, picking and grasping, holding phones and doing the manual tasks that are necessary for her job as a phone operator.  Dr. Klimow had given her work restrictions against those things for six months, however, she need to be able to perform those tasks in order to work.  The object, therefore, is to find some way to get her back to work since she no longer has coverage of her time off through her workman's compensation board, but only has medical coverage. . . . 


The patient is treated with HVLA OMT to the thoracic and cervical areas.  She is given a physical therapy prescription to go to Alaska Hand Rehabilitation so that she might get work to the upper back and neck in order to help relieve the aggravation to her CTS.


In her October 6, 1997 report, Marie Piscitelli, O.T.R./L., recommended:


Treat 3x per week x 3 weeks.  Recheck at that time.  Incorporate moist heat, soft tissue techniques, electrophysiological modalities, strengthening to tolerance, splinting and a home program to:  decrease muscular tenderness, decrease symptoms associated with deQuervain's tendinitis and CTS, increase grip and pinch strength and increase functional use of bilateral upper extremities.


In her October 9, 1997 chart note, Dr. Klimow noted:


Discussed the patient's present diagnosis with Dr. Coalwell and talked about possible further treatment.  Her pain, according to him, is now more in the upper arm and neck area.  I explained to him that this would more than likely not be considered part of her workers' compensation claim since she did not mention these discomforts at the time of the injury and this is the first I am hearing of it.


In her November 7, 1997 chart note, Dr. Klimow noted:  


She continues to wear splints and uses a home exercise program as well as a TENS unit and paraffin home treatments. . . . She remains with chronic discomfort.  There is always some change in sensation and the pain never goes away completely. . . . On testing completed October 6, 1997, her Jama dynamometer testing was less than when she was last evaluated through BEAR Physical Therapy.  Ms Piscitelli recommended further therapy with modalities, strengthening to tolerance, splinting, and a home program.  I fail to see how this is different from her previous occupational therapy hand program. . . . At this time the patient remains with symptomatology but with no objective findings indicating decreased abilities.  . . . Biofeedback may also be helpful to this patient versus continuing therapies.


On a prescription form dated November 7, 1997, Dr. Klimow restricted the employee as follows:


Ms. Viens is unable to do repetitive or continuous fine motor activity with her bilateral upper extremities/hands/wrists.  She's limited to light duty of occasional lifting of 20 lbs., frequently up to 10 lbs.


Continuous/repetitive grasping pushing & pulling need to be avoided.


She should avoid continuous or repetitive hyperextension of the neck and commercial driving.


The employee signed the C&R prepared by the insurer on December 9, 1997.  This C&R releases the employee's claims for past, present, or future temporary total, temporary partial, permanent partial, or permanent total disability, penalties, interests, costs, or vocational reemployment benefits.  In exchange for releasing these benefits, the employee was to receive $6,000.00.  In addition, the employer reserved it's right to dispute compensability of the employee's arm, neck, elbow, and shoulder complaints.  The employee did not waive her right to medical benefits regarding her hands and wrists.  All other medical conditions, regardless of causation, are waived under this C&R.


In our December 19, 1997 letter, we did not approve the C&R for the following reasons:  
Unjustified or unexplained waiver of vocational reemployment benefits and partial waiver of medical benefits.  As late as October, 1997, medical records indicate the employee may have or may develop carpal tunnel syndrome, which may include upper extremities, and may necessitate permanent partial impairment benefits, additional time loss benefits and VR benefits in the future.  We request additional assurances that the employee's waiver of these benefits are in her best interests pursuant to 8 AAC 45.160(e).


At the January 7, 1998 hearing, we had the opportunity to question the employee.  We expressed additional concerns that perhaps the employee should have been receiving TTD during the months after September 19, 1997 when Dr. Klimow restricted her work and recommended additional therapy and treatment to help her recovery.  We questioned the employee regarding her plans should her six-month recuperation recommended by Dr. Klimow not prove successful and additional surgical procedures were necessary.  This six-month recuperation has not expired.  The employee testified that she is still having pains in her wrists, hands, and upper extremities.  We recommended the employee discuss with Ms. Laramie how to get a referral for a second opinion and cautioned the employee on the effect of exercising her one change of physicians pursuant to AS 23.30.095(a).  We advised the parties that we would not approve the C&R at that time; however, if additional medical reports were introduced, we would re-visit the matter at either party's request.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.012 provides:


At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter in accordance with the applicable schedule in this chapter, but a memorandum of the agreement in a form prescribed by the board shall be filed with the board. Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. The board may approve lump‑sum settlements when it appears to be to the best interest of the employee or beneficiary or beneficiaries.


8 AAC 45.160(e) provides in pertinent part:  "Agreed settlements in which the employee waives medical benefits or benefits during rehabilitation training are presumed unreasonable and will not be approved absent a showing that the waiver is in the employee's best interests."


We do not find that waiver of the employee's reemployment benefits or partial waiver of medical benefits is in the employee's best interests.  We find the employee's prognosis is still unclear. The employee may need additional medical procedures performed if her six-month recuperation is not successful.  Should surgery be necessitated, the employee may have a permanent partial impairment, may be entitled to reemployment benefits, or TTD or even permanent total disability.  In addition, we have concerns that the employee was not paid TTD when it appears she has had objectively measurable improvement after September 19, 1997.  (See, AS 23.30.395(21)).  We recognize Dr. Klimow found the employee to be medically stable, but she recommended the employee recuperate (heal) for six months, during which she should participate in physical therapy.  The employee testified that her condition improved during her physical therapy.  We find the $6,000.00 proposed in the C&R inadequate at this time, considering the uncertainty of her future prognosis.  Accordingly, we conclude the December 10, 1997 C&R is not in the employee's best interests.  AS 23.30.012.


ORDER

The December 10, 1997 compromise and release agreement is not approved at this time.  
Dated at Anchorage, Alaska this 20th day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ Shawn Pierre 


Shawn Pierre, Member



 /s/ Marc Stemp 


Marc Stemp, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Garrette Viens, employee/applicant; v. Locate Call Center of Alaska, employer; and Alaska National Ins. Co., insurer/defendants; Case No. 9710964; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of January, 1998.



Shirley A. DeBose, Clerk

SNO

�








     �Dr. Klimow's September 19, 1997 report provides:  "She is aware that her bilateral elbow complaints are not part of the worker's compensation claim, having noted the discomfort several weeks after being off work."  







