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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD L. CRANE,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9425446

KETCHIKAN PULP COMPANY,
)




)
AWCB Decision No. 98-0016


Employer,
)



)
Filed in Juneau, Alaska


and
)
January 21, 1998



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

                                                                                )


We met on January 13, 1998 at Juneau, Alaska to hear Employee's request under AS 23.30.041(j) that we find the Reemployment Benefits Administrator (RBA) abused his discretion in making his October 13, 1997 decision. The RBA approved a reemployment plan with a goal of training Employee to become a Drafter, Computer Aided (Autocad Drafter).  Employee attended the hearing telephonically and represents himself.  Attorney John Peterson represents Defendants.  The record closed at the end of the oral hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that Employee injured his lower back in the course and scope of his employment on November 8, 1994.  At the time of the injury Employee worked as a Log Chain Feeder.  (March 11, 1997 Eligibility Report.)  Defendants determined his gross weekly earnings were $542.17.  (October 25, 1996 Compensation Report.)


It is undisputed that Employee is physically unable to return to his occupation at the time of injury or any jobs he performed in the 10 years before his injury.  In his May 15, 1997 letter, the RBA informed Employee he was eligible for a reemployment plan.


Richard Sinclair is the Rehabilitation Specialist who developed the reemployment plan.  He testified telephonically at the hearing.  The referral to prepare the plan was received on June 18, 1997.  The Reemployment Plan is dated September 12, 1997, within 90 days after receipt of the referral.  
According to the March 11, 1997 Eligibility Report, Employee completed the 11th grade in 1976, and got his general equivalency diploma in 1988.  In the ten years before his injury, he worked as a log chain feeder, carpenter, ski tow operator, cabinet maker, and furnace helper.  Mr. Sinclair arranged for various testing to assess Employee's skills, interest, and achievement level.  Employee's reading score was high enough that he was able to function at a college level, and his math score indicated he was eligible to take basic algebra.  No remedial courses were necessary before enrolling in college level classes.   (September 12, 1997 Reemployment Plan.)


Before the first meeting with Sinclair, Employee had already taken the test to become a building inspector. Unfortunately, he scored at the 54 percent level on the test, and a passing grade is 75 percent.  (Id.)


Employee wants to return to work as soon as possible.  He was interested in becoming a building inspector or private investigator, and Sinclair investigated on-the-job training (OJT) opportunities for both these positions.  Based on a labor market survey, Sinclair determined that entry level investigator positions were hard to find without previous employment in that area.  In addition, this occupation was not appropriate due to the length of training and the cost.  Mr. Sinclair decided to pursue OJT opportunities for Employee as a building inspector.  (Id.)


Mr. Sinclair located two possible OJTs for Employee.  He reported:


Efforts were made to finalize an On the Job Training program with either city of West Richland or Kennewick as a Building Inspector or with Kennewick Irrigation District for an OJT in AUTOCAD.  All of the employers indicated continued interest but, based on different people's lack of availability, we are unable to finalize any specific On the Job Training.  Based on the fact that we have reached the end of the 90-day period allotted to develop the Plan, it was decided that the claimant would be placed in the AUTOCAD program, which is conducted in the evening and would allow continued development of an On the Job Training program.

(Id. at 3.)


Mr. Sinclair reviewed Employee's test results as they related to the drafting program.  


The counselors and instructors at the college felt that his scores demonstrated basic academic skills needed to be competitive in that program. . . .  the claimant is only a few points shy of meeting the medium level on the Occupational Aptitude Patterns. . . .  Based on the fact that the claimant has not been in school for a number of years this would indicate that, based on his motivation and interests in completing this program, that he should be competitive.

(Id. at 3 - 4.)


Mr. Sinclair noted in the Reemployment Plan that Employee was interested in working in the construction industry.  At the hearing, he testified Employee expressed interest in self-employment as a construction contractor.  Mr. Sinclair did not explore this option.  He believed it was not suitable given Employee's lack of experience as a self-employed contractor.  


Mr. Sinclair testified that, given Employee's interest in becoming a building inspector, he investigated specific training for this occupation. While there are some seminars available, these do not assure employment as a building inspector.  Mr. Sinclair testified the AUTOCAD program, although not a requirement for a building inspector, provided skills that would be transferable to a building inspector's position.  Mr. Sinclair testified an OJT as a building inspector is the training that ensures employability.  He testified that, as indicated in the Reemployment Plan, it was his intention to continue trying to locate an OJT for Employee as a building inspector while Employee participated in the computer drafting classes.  Mr. Sinclair testified that, if he found a suitable OJT for a building inspector's position, he would have submitted a modification to the Reemployment Plan to include the OJT position.  Recently, he located a building inspector position, but the ability to speak Spanish was a requirement.


According to Sinclair, upon completion of the AUTOCAD Reemployment Plan Employee would have the training and skills necessary to be employed as a computer aided drafter.  Mr. Sinclair performed a labor market survey and found jobs available for a computer aided drafter. He computed Employee's remunerative wage and found the pay for these jobs provided remunerative employment for Employee.  Employee's physician approved the position as physically within Employee's capabilities.  (September 12, 1997 Reemployment Plan.)   


Although Employee apparently did not sign the Reemployment Plan, he did enroll in the AUTOCAD classes.  However, he testified he never went to any classes.  He was concerned about his ability to succeed in school after his long absence from school.  He testified he needs and wants to be employed as soon as possible, rather than spend a year going to school.


In accordance with AS 23.30.041(j), Defendants submitted the plan to the RBA for approval.  The RBA reviewed the plan, and found it met the requirements of AS 23.30.041.  The RBA approved the plan, stating:  "I believe that Mr. Crane will have to apply himself in order to be successful in this plan."  (RBA October 12, 1997 letter.)


Employee sought our review of the RBA's approval.  In his January 8, 1998 letter to us, Employee asks us to "release the money set aside for my retraining.  It is my desire to start my own furniture building business."  Employee submitted photos of furniture, a home, and a shop he has built.  He contends it is in his best interest to use the skills he has to start a furniture business.  He needs about $6,000 to purchase tools, and needs additional money to  get a business license, insurance, and rent shop space.  He has not done any surveys to determine the demand or outlets for the furniture he wants to build.


Mr. Sinclair testified he was not aware of Employee's interest in starting a furniture business until Defendants faxed him a copy of Employee's January 8, 1998, letter.  He testified that, while he believes Employee has the ability to run a small business, he was unsure whether a furniture business would provide remunerative employability.  Also, he is unaware of the physical demands for building furniture, and does not know if Employee's physicians think this work is within Employee's physical capacities.


Employee contends he will be unable to handle the class load for AUTOCAD, and going to school or participating in an OJT does not guarantee him a job.  He does not believe it is in his best interest to go to school or be placed in an OJT.  He asks that we find the RBA abused his discretion in approving the reemployment plan.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041 provides in part:


(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. . . .


(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability
 in the shortest possible time:


(1) on the job training;


(2) vocational training;


(3) academic training;


(4) self-employment; or


(5) a combination of (1) - (4) of this subsection.


(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted.  Within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire. . . .  If the employee's permanent impairment benefits are exhausted before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan. . . . 


(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $10,000.


Under AS 23.30.041(j), we "shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator. . . . "   Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none of them occur in the Alaska Workers' Compensation Act.  In one definition, the Alaska Supreme Court stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those above, but also expressly includes a reference to a "substantial evidence" standard:


Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

AS 44.62.570.


We consider the evidence in the record at the time of the RBA's decision, and the evidence submitted thereafter.  We find the evidence does not support Employee's allegation of an abuse of discretion.
  Based on all the evidence, particularly Sinclair's labor market survey and his analysis of Employee's test results,  we find there is substantial evidence to support the RBA's decision that the computer aided drafter reemployment plan "ensures remunerative employability in the shortest possible time."  We find the training will give Employee "the skills . . . to be compensated with wages . . . equivalent to at least 60 percent of [his] gross hourly wages. . . ."


We understand Employee's concerns about not being able to handle the classes or class load.  Obviously, there is no guarantee that he can or will successfully complete the program. Sinclair can only predict Employee is likely to be able to succeed if he reasonably applies himself in doing the class work.  We note that, if Employee cooperates with the plan,
 but the plan fails despite his cooperation, he is entitled to the development of another plan. Of course, the time and money spent on the computer aided drafter training would be deducted from the benefits due under AS 23.30.041(k) and (l).  See Binder v. Historical Preservation Foundation, 880 P.2d 117, n.3 (Alaska 1994).


It is obvious from the Reemployment Plan and the testimony at the hearing that Sinclair and Employee really wanted a plan to train Employee to become a building inspector.  However, given  Sinclair's inability to locate a suitable OJT position as building inspector within the 90-day time limit in subsection 41(h), Sinclair developed a training plan which complies with the law and is  appropriate.  Sinclair intended to modify the plan in favor of a more suitable plan if circumstances arising during the reemployment training so warranted.  We note that under Binder this approach appears to be entirely appropriate, assuming approval is obtained from Defendants or the RBA in accordance with AS 23.30.041(j).  Id. at 117, n.3.


Because we lack evidence to support Employee's allegation that the RBA abused his discretion in approving the Reemployment Plan to retrain Employee as a computer aided drafter, we will deny Employee's request.


ORDER

Employee's request that we find the Reemployment Benefits Administrator abused his discretion is denied and dismissed.  We affirm the Reemployment Benefits Administrator's approval of the Reemployment Plan to retrain Employee as a computer aided drafter.


Dated at Juneau, Alaska this 21st day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom             


Rebecca Ostrom, 



Designated Chairman



 /s/ Nancy Ridgley               


Nancy Ridgley, Member



 /s/ James G. Williams           


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Richard L. Crane, employee/applicant; v. Ketchikan Pulp Company, employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9425446; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 21st day of January, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �Under AS 23.30.041(p)(7), "remunerative employability" is defined as:


	[H]aving the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker's gross hourly wages at the time of injury; if the employment is outside the state, the 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.


     �Employee framed his argument in terms of a "best interest" standard.  We must follow the statutory standard.  The "best interest" test applies to our decision to approve a settlement of a claim.  AS 23.30.012.  Even if we use the best interest test argued by Employee in reviewing the RBA's decision, considering the evidence presently available, it does not appear that providing funds for Employee to start a furniture business would be in his best interest.   


     �We remind Employee that under AS 23.30.041(n), Defendants can terminate his reemployment benefits if he does not cooperate with the plan.  AS 23.30.041(n) provides:


	Noncooperation means unreasonable failure to 


	(1) keep appointments;


	(2) maintain passing grades;


	(3) attend designated programs;


	(4) maintain contact with the rehabilitation specialist;


	(5) [Participate] in activities relating to reemployability on a full time basis;


	(6) comply with the employee's responsibilities in the reemployment plan; or


	(7) participate in any planned reemployment activityas determined by the administrator.





