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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SCOTT M. PALMER,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9604738

KENNECOTT GREENS CREEK MINING CO.,
)



)
AWCB Decision No. 98-0018


Employer,
)



)
Filed in Juneau, Alaska


and
)
January 21, 1998



)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                            )


The parties' procedural issues were heard  based on the written record at Juneau, Alaska on January 13, 1998.  Attorney T.G. Batchelor represents Employee.  Attorney Paul Hoffman represents Employer.  The record closed at the hearing's conclusion.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On October 23, 1997 Employee filed his Affidavit of Readiness for Hearing.  On November 4, 1997, Defendants filed their Affidavit in Opposition to the Affidavit of Readiness for Hearing, a Request for Cross-Examination, objecting to certain reports or records of Employee's treating physicians, Drs. Reiswig, Clark and Sousa, being admitted into evidence unless they had an opportunity to cross-examine the physicians.  


Employee contends Defendants waived their objections to the physicians' records and reports because they failed to comply with our regulations in requesting the opportunity to cross-examine the physicians.  Employee alleges they did not state a specific reason for requesting cross-examination; they merely stated:  "Doctor not fully advised."  Defendants contend this statement is adequate to meet the requirements of 8 AAC 45.052(c)(5).


Defendants contend Employee's Affidavit of Readiness for Hearing does not meet the requirements of 8 AAC 45.052 because it was submitted without a "current medical summary with all current medical reports."  (Defendants' December 10, 1997 Answer to Petitions of Claimant.)


Employee asserts he filed a medical summary and attached all of the medical reports he has obtained.  Employee states that, at the time he filed the Affidavit of Readiness for Hearing, he had not obtained any new medical reports since the last medical summary was filed.  Therefore, an updated medical summary was not required.  Employee admits he has obtained medical treatment since the last medical summary was filed.  However, he argues the law only requires him to file the reports in his "possession," and does not require him to seek out and obtain all medical records that exist or of which he might be aware before requesting a hearing.  He points out that he is currently receiving ongoing treatment.  It is likely there will be some records in the process of being written or in transit.  If he is not permitted to request a hearing until he has obtained all the records, he will never be able to get a hearing while he is receiving ongoing medical care.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  DID DEFENDANTS WAIVE THE RIGHT TO CROSS-EXAMINATION?


Our regulation 8 AAC 45.052(c)(5) states:


A request for cross-examination must specifically identify the document by date and author, generally describe the type of document, state the name of the person to be cross-examined, state a specific reason why cross-examination is requested, be timely filed under (2) of this section, and be served upon all parties.


 (A) If a request for cross-examination is not in accordance with this section, the party waives the right to request cross-examination regarding a medical report listed on the updated medical summary.

(Emphasis added.)


Employee contends the statement "doctor not fully advised" is not a specific reason providing a meaningful reason for requesting the opportunity to cross-examine the physicians.  Employee also makes other arguments related to the issue.


Defendants assert that, looking at the case as a whole and considering other events, their reason for requesting cross-examination was specific enough to met the regulatory requirements.


The word "specific" is defined in Webster's New World Dictionary at 1367 (2nd ed., 1982), as "precise; definite; explicit."  We find the statement "doctor not fully advised" is not precise, definite or explicit.  It makes Employee guess the subject matter of which the doctor was not advised.  We agree with Employee that the statement is vague and meaningless.


We believe requiring a specific reason for requesting cross-examination furthers the goal of making the workers' compensation system a quick and efficient system at a reasonable cost to the employer.
  It also assures fairness and due process.  


By requiring a party to specify the reason for cross-examination, the opposing party can inform the witness of the reason for taking his or her deposition or testimony at hearing.  Both the opposing party and the witness can be better prepared for the cross-examination, and the cross-examination can be quick and efficient.  This reduces costs to the employer, both in the form of its attorney's fees, the amount of the employee's attorney's fee if the employee prevails, and the amount of the witness' fee cross-examining a physician who is entitled to a greater fee  than a lay witness.


Because we found Defendants did not state a specific reason for requesting cross-examination, under 8 AAC 45.052(c)(5)(A) we find their right to cross-examination is waived.  We will enter an order finding they waived their right to cross-examine the authors regarding the medical reports attached to Defendants' November 4, 1997 Request for Cross-Examination, and we will admit the reports into evidence despite this request.


Contrary to Defendants' assertions, this does not mean that they cannot obtain and submit into evidence the physicians' testimony regarding their knowledge of Employee's medical history.  Defendants may schedule the physicians' depositions or arrange to call them as witnesses at the hearing.  8 AAC 45.052(c)(5)(B).

II.  IS EMPLOYEE'S AFFIDAVIT OF READINESS FOR HEARING DEFECTIVE?


Defendants contend Employee's Affidavit of Readiness for Hearing is defective. They assert that, under 8 AAC 45.052, an updated medical summary should have accompanied the affidavit.


8 AAC 45.052 states in part:


(d) Every 30 days after the filing of an application or petition, all parties must file updated medical summary forms if an additional medical report is obtained. . . .  If no additional medical report is obtained in a 30-day period, an updated medical summary is not necessary.


(e) No hearing will be scheduled or held until the party filing the affidavit of readiness for hearing has complied with the provisions of this section.

(Emphasis added.)


Defendants assert:  


[Employee] had additional treatment after February 1997. . . .  He knew about that treatment.   He had an obligation to obtain the medical reports related to that treatment and file the reports with the Board.  He failed to do so and for that reason the claimant's Affidavit of Readiness for Hearing should been found ineffective.

(Defendants' Hearing Memorandum at 13.)


Defendants cite no authority in support of the statement that Employee "had an obligation to obtain the medical report," and we know of no authority to support this proposition.  We find 8 AAC 45.052(d) requires a party to file an updated medical summary if they "obtain" an additional medical report.  The word "obtain" is defined as "to get possession of, esp. by some effort; procure."  Webster's New World Dictionary at 983.  We find this regulation interprets AS 23.30.095(h) which states in part:


Upon the filing with the board by a party in interest of an application or other pleading, all parties to the proceeding must immediately, or in any event within five days after service of the pleading, send to the board the original signed reports of all physicians relating to the proceedings which they may have in their possession or under their control, and copies of the reports shall be served . . . on the adverse party.  There is a continuing duty on the parties to so file and serve all reports during the pendency of the proceeding.


Based on the meaning of the word "obtain" and the phrase in subsection 95(h) "in their possession or under their control," we find Employee's interpretation of the statute is correct.  That is, Employee must file an updated medical summary with the Affidavit of Readiness for Hearing only if he has physical possession or control of the report.  Under the regulation, the mere fact that a medical report is being prepared, has been prepared and exists in the doctor's office, or is being transmitted to him, does not obligate him to get physical possession of the report and file an updated medical summary.  We agree with Employee that such a burden would effectively preclude an injured worker from getting a hearing if he or she needs treatment on an ongoing daily, weekly, or monthly basis.


Under AS 23.30.095(h), a party must file reports which are "under their control."  Presumably, the statute could be interpreted to support Defendants' argument.  However, in this case, Employee gave Defendants a release to obtain copies of his medical reports.  Therefore, we find the medical reports are equally "under the control" of both parties.  If Employee has an obligation to get the reports and file them, Defendants are equally obligated to do so. We find they have not.


Furthermore, even if there is a statutory requirement to get all the medical reports that exist, we find that obligation is not regulated by 8 AAC 45.052.  Accordingly, we find Employee has complied with 8 AAC 45.052; his affidavit is not defective. Therefore, a hearing based on Employee's affidavit will be scheduled and held.


ORDER

1.  Defendants' Request for Cross-Examination is not in accordance with 8 AAC 45.052.  Accordingly, they waived their right to cross-examination.  Their request does not render the reports to which they objected inadmissible for a lack of opportunity for cross-examination.


2.  Employee's Affidavit of Readiness for Hearing complies with 8 AAC 45.052. A hearing shall be scheduled and held based on that affidavit.


Dated at Juneau, Alaska this 21st day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom              


Rebecca Ostrom, 



Designated Chairman



 /s/ James G. Williams           


James G. Williams, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Scott M. Palmer, employee/applicant; v. Kennecott Greens Creek Mining Co., employer; and National Union Insurance, insurer/defendants; Case No. 9604738; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 21st day of January, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �The legislature declared its intent in 1988:


	[T]hat AS 23.30 be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of AS 23.30.


     �We recognize that nothing limits the scope of cross-examination only to the reason stated on the request for cross-examination.  Presumably, however, the party requesting cross-examination will provide the primary reason for wanting to cross-examine the witness, and this aids in achieving the legislature's intent.


     �Of course, there may be another reason why the reports are inadmissible.  If so, we will exclude them being admitted into evidence at the hearing.  Our ruling is not intended to preclude excluding the reports if there is valid reason for doing so.





