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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JUDY L. DeYONGE,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9506466



)

NANA/MARRIOTT,
)
AWCB Decision No. 98-0021



)


Employer,
)
Filed in Anchorage, Alaska



)
January 28, 1998


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Applicants.
)

                                                                                 )


We heard this case on remand from the Alaska Superior Court's decision in DeYonge v. Nana/Marriott, 3AN-96-6863 Civil (Alaska Super. Ct. July 23, 1997) on January 8, 1998 at Anchorage, Alaska.  Attorney Charles W. Coe represents the employee.  Attorney Theresa Hennemann represents the employer.  This remand was heard by a two- member panel which constitutes a quorum
.  AS 23.30.005(f).  We closed the record at the hearing's conclusion. 


ISSUE

Whether the employee's claim for compensation and medical benefits regarding her knee condition is work related.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

We initially heard the employee's claim for benefits at Anchorage, Alaska on April 10, 1996.  In DeYonge v. Nana/Marriott, AWCB Decision No. 96-0172 (May 3, 1996) (DeYonge I), we denied and dismissed the employee's claims for compensation, medical benefits, and attorney's fees and costs.  The employee timely appealed to the superior court.  In DeYonge v. Nana/Marriott, AWCB Decision No. 97-0065 (March 14, 1997) (DeYonge II) we denied the employer's petition for modification, as the superior court retained jurisdiction.  In DeYonge v. Nana/Marriott, AWCB Decision No. 97-0222 (November 5, 1997) (DeYonge III) we denied the employee's request to introduce additional evidence and ordered the matter be heard by Designated Chairman Jacquot and Member Lawlor.  In DeYonge I we summarized the evidence as follows:


The employee claims her present knee condition results from work she performed for the employer.  The employee worked for the employer as a housekeeper on the North Slope since 1992. (DeYonge Dep. at 24).  On March 15, 1995, the employee reported problems with her knees to her supervisor, Amos Ford.  The employee's April 12, 1995 report of occupational injury or illness provides:  "Employee states that previous/ current non-work related medical condition of knees may prevent return to work."  Mr. Ford noted on the report of injury:  "Employee reported that non-work related knee condition was causing problems, left one week early - reported to Amos Ford 3/15/95.  Left work 3/26/95."  


On March 28, 1995, the employee went to Timothy B. Powers, M.D.  In his March 28, 1995 report, Dr. Powers diagnosed:  "Right knee, patella femoral pain, possibly exists for a degenerative meniscus tear or degenerative arthritis.  Left knee much the same, however more prominent patellar femoral symptoms.  These may be [due] to overuse and prolonged squatting and kneeling as described by the patient."  


Dr. Powers' report also noted:  "Patient states that she's had a long history of knee pain, going back to the late 1970's. . . . Patient states actually she was doing quite well until she started working on the Slope."  Further, Dr. Powers noted:  "[Patient's] Mom and grandmother had rheumatoid arthritis."


At the employer's request, John D. Frost, M.D., an orthopedic surgeon specializing in knee injuries, examined the employee on June 13, 1995.  In his June 16, 1995 report, Dr. Frost stated: 


[The employee] is complaining of bilateral knee pain and has not been working since late March of this year.  She has developed bilateral knee pain over a period of several years.  She has no specific injury, including no specific injury that I can determine of the stated date of March 15, 1995. . . . 


The patient feels that she could not go back to her full time work without causing a significant increase in her pain.  She spent some time working with weights and a treadmill prior to the increase of these symptoms in an attempt to lose weight and get into better shape.  She feels that this may have also had some relationship to her increased pain.  She recalls having mild knee pains off and on, dating back for may years, but never anything that limited her activities. . . . 


X-rays from March 10 and March 28, 1995, taken at Central Peninsula Hospital, were reviewed and show mild early osteoarthritic changes, especially in the medial compartments without marked narrowing.  There is slight irregularity of the bone of the medial femoral condyle, suggesting the possibility of osteonecrosis but her symptoms picture does not seem to be compatible with osteonecrosis.


My impression is that she has mild bilateral arthritis, probably osteoarthritis, with some patellofemoral chondrosis.  I believe that this condition has probably been developing slowly for years and it was not specifically caused by her job.  I believe that her job has caused the increase in symptoms, but doubt that it has caused an increase in severity.  I believe that any stressful use of her knees would have increased her symptoms.  Certainly the type of duties which she performed as a housekeeper for NANA-Marriott would have been a substantial factor in increasing her symptoms, but not necessarily in either causing or making her condition progress any more rapidly than it might otherwise have.  I do not find any evidence that she had a specific injury on March 15, 1995 which caused substantial worsening of her condition.  I believe that even if she had had a specific injury or work-related aggravation in March she is currently medically stable as defined by the 1988 Alaska Worker's [sic] Compensation Law.  


. . . . 


As you can tell by the above documentation, although I feel that this is a legitimate permanent physical impairment, I would not necessarily say that the impairment was caused by her work as opposed to being merely pointed out by her work.


During her January 29, 1996 deposition, the following exchange occurred between the employee and Ms. Hennemann, the employer's attorney:


Q. For how long before you saw Dr. McIntosh [in March of 1995] did you have the problems with the knees giving out?  


A. I would say six months.


Q. And how about the pain, for how long did you experience that?


A. I would say about nine months.  


Q. Never any pain prior to that?


A. No.


However, on April 15, 1991, the employee presented to Leland Jones, M.D., with complaints of left knee pain.  Dr. Jones' April 15, 1991 report diagnosed a possible meniscal tear.  Further, in his April 16, 1991 report, George H. Ladyman, M.D., read two views of the employee's knee, noting:  "The joint spaces and articular surfaces are well maintained.  The soft-tissues are unremarkable.  I see no acute or significant bony abnormality."  The employee did not explain the inconsistencies in her history of knee complaints. 


The superior court in DeYonge held in pertinent part at 8 - 9:


The Board concluded that Ms. DeYonge failed to prove her case by a preponderance of the evidence AWCB Decision at 6.  It reached this conclusion largely because Ms. DeYonge had given conflicting statements regarding the timing of the onset of her condition.  It also gave diminished weight to the testimony of Dr. Powers because he was uncertain whether her condition was employment-related or related to arthritis.  As before, the Board relied heavily on Dr. Frost's report because he "based his opinion regarding causation on the objective medical record, not on the subjective complaints as described by the employee."  Id.


The Court finds it impossible to determine from the record whether the Board applied the proper standards of law.  In deciding whether Ms. DeYonge raised the presumption of compensability, for example, it appears from the record that the Board failed to apply the substantial factor test. If the issue in this case had been whether her work caused Ms. DeYonge's condition, then the Board's finding of a prima facie showing of work-relatedness would have been legally acceptable.  However, because the issue is whether the employment aggravated or accelerated her condition, the Board should have applied the substantial factor test.  It does not appear that the Board did so.


Similarly, in its determinations of whether NANA/ Marriott overcame the presumption of compensability and whether Ms. DeYonge subsequently proved each element of her case, it appears from the record that the Board overlooked the possibility that aggravation and acceleration are compensable under the Act.  In the Board's analysis, there is no discussion of aggravation or acceleration.  Rather, there is only a review of Dr. Frost's conclusions regarding causation and a discussion regarding the timing of the initial onset of Ms. DeYonge's condition.  AWCB Decision at 6.  While each of these are relevant to the issue of causation, neither has any significant evidentiary value bearing on the issues of aggravation or acceleration.


On remand, the Board must first apply the substantial factor test in determining whether Ms. DeYonge has raised the presumption of compensability.  If the Board concludes that she has done so, then it must determine whether NANA/Marriott has produced substantial evidence to rebut the presumption.  NANA/Marriott may accomplish this only by a presentation of affirmative evidence that the infirmity was not work-related or by the elimination of all reasonable possibility that the condition was work-related.  If the evidence shows that Ms. DeYonge's employment either accelerated or aggravated her knee condition to produce the disability, then the Board must consider it to be work-related.  However, if the Board determines that NANA/Marriott has successfully rebutted the presumption, then Ms. DeYonge must prove, by a preponderance of the evidence, that aggravation or acceleration of her preexisting injury produced a disability that warrants compensation.


. . . . 


Ms. DeYonge also contends that the Board erred in failing to discuss the medical testimony of her treating physician, Dr. McIntosh, in its written order.  Dr. McIntosh testified before the Board regarding the aggravation and acceleration of Ms. DeYonge's condition, yet the Board failed to mention her testimony in its order.  Ms. DeYonge argues that, as a matter of law, this failure constitutes reversible error. . . . 


This court concludes that the Board's written decision is inadequate as a matter of law.  On remand, the Board is directed to modify its decision to include at least a cursory discussion of all significant evidence, particularly expert medical testimony, and the its (sic) reasons for giving greater or lesser weight to that evidence.

(Id. at 10 - 11).


In DeYonge I, we summarized the employee's testimony; the employee's physician, Timothy B. Powers', M.D., medical reports; the employer's physician, John D. Frost's, M.D., medical reports; Leland Jones's, medical report; and George H. Ladyman's, M.D., reports.  As noted by the Superior Court in DeYonge, we neglected to summarize the testimony and reports of Marguerite McIntosh, M.D.  At the April 10, 1996 hearing, the employee testified she only saw Dr. McIntosh on one occasion (Hearing Tr. at 34 - 35).  Dr. McIntosh testified she saw the employee on three occasions; however each visit was not for her claimed work injury, her knees.  (Id. at 42 - 44).  Later Dr. McIntosh testified she saw the employee with knee complaints on March 2, 1995 and July 7, 1995.  (Id. at 49).  
Dr. McIntosh testified that as of July 7, 1995, in her opinion, the employee's knee condition was being aggravated by her work, and she recommended the employee change vocations.  (Id. at 46 - 47).  During the hearing the following exchanges occurred between Dr. McIntosh and counsel:


Q. Let me move on, then, to your initial impression [on March 2, 1995] that there was a patellar tracking problem.  If Dr. Powers ruled that out as a concern, would you refer to his opinion in. . . . 


A. Ye-- yes, I . . . would? . . . 


Q. And you would then change your opinion as to what your impression of the knee problem was.


A. No, I would defer to his opinion.


Q. Okay.  I'll represent to you that Dr. Powers released Ms. DeYonge from further medical care in connection with her knees by April 25th, or at the latest May 18 of 1995.  Would you disagree with his conclusion that as of that time Ms. -- no further care was indicated?


A. I couldn't -- I couldn't agree or disagree with his conclusions. 


. . . . 


Q. So your understanding is that she returned to work after she wa-- after Dr. Powers released her from care in April or May of '95.


A. Oh, my recollection is that she tried to return to work and her knees got to work, that her knees hurt her worse.  And I would refer her back to Dr. Powers in that -- perhaps for a reevaluation.  That might be my next course of action if she were continuing to have problems and she -- my understanding was that she was gonna try and get another job.


Q. When you saw her on July 7, 1995, you did not recommend any further medical care yourself, did you?


A. No, I didn't.  

. . . . 


Q. I  -- I'll represent to you, since you don't have his report, that he examined Ms. Deyonge and her knee condition in -- on June 13 of 1995, and I'll represent to you that he diagnosed a degenerative arthritic condition as being the knee problem.  


A. Yes.


Q. Would you dispute that opinion as far as a diagnosis?


A. I don't feel qualified to dispute that opinion based on the information I have.  


Q. Okay.  And I'll represent to you that Dr. Frost determined that the work Ms. Deyonge performed for NANA/ Marriott, the housekeeping work. . . . 


A. Uh-huh (affirmative). 


Q. . . . . did not cause that degenerative arthritic condition.  Would you dispute that opinion?


A. Yes, I would not dispute that opinion. . . . 


Q. And I'll represent to you that Dr. Frost concluded that work with NANA/Marriott, the housekeeping work, did not make the degenerative arthritic condition worse, it didn't accelerate it.  Would you dispute that opinion?


A. I would dispute that opinion.


Q. What's your basis for disputing that opinion?


A. Well, my understanding of a degenerative process in the knee is that the cartilage itself is degenerated or injured or broken down prematurely in her case, and that repeated bending and squatting could cause ribbing of the irregular surfaces on each other, causing a -- more of an inflammatory response, which could cause further damage to the cartilage.  That's my understanding of the situation.


And we -- you know, certainly when somebody has some irregular cartilage in their kneecap, whether it's from the meniscus or -- or just the cartilage underneath the patella, which can't be seen on an x-ray, and they do activities that involve deep-knee bending or -- or -- or actually bending the knees, lifting weights, going up and down steps, I have observed this in other patients, that -- you know, that causes pain, and sometimes swelling of the knee.  So I think that any kind of work that would involve repetitive squatting or -- or repetitive flexion or extension of the knees when there is a degenerative arthritis present could aggravate that condition. . . . 


Q. Would you need more information to formulate an opinion as to whether or not the work Ms Deyonge was doing for NANA/Marriott permanently worsened her degenerative arthritic condition?


A. No, I -- I would -- yes, I think every -- anyone would need more information, but I don't know that we could ever get that information.  However, I believe that I -- I would not be able to -- to -- to make an opinion or -- or that -- let me rephrase that.  


I do not believe that I have the expertise to give an opinion about the permanent worsening of her condition.


Q. Okay.  But your -- but you do feel that the work aggravated her condition?


A. Yes.


Q. And by aggravated . . . you mean that when she did the work it bothered her knees?


A. Yes, it bothered her knees, her hurt her knees [sic] because -- it may have caused some swelling of the knees. Pain is -- is certainly a -- a -- a very common result of -- of the activity she was doing at work . . . and the arthritis that was present before.  

. . . . 


Q. So you aren't taking a position that Dr. Frost's opinion is wrong.  


A. No. 


Q. And if one were to look at your opinion versus Dr. Frosts' opinion, would you believe Dr. Frost's opinion is more likely correct given his expertise?  It sounded like that's what you were saying.  I don't want to put words in your mouth.


A. Well, since medical practice is not a science, but an art, I have to base my opinions on my previous experience and -- and my ability to figure things out logically, but at the same time I recognize Dr. Frost's preeminence in the field of knee injuries and knee problems, but -- I assume he has more experience that I do.  So. . . . 


Q. Would you defer to his opinion regarding the permanent worsening of a condition.  


A. I would de-- I would like to see another opinion from another orthopedic specialist, but if I had only his opinion I would defer to it, yes.  

(Id. at 51 - 62)


The employee argues her work for the employer was a substantial factor in aggravating, accelerating, or worsening her knee condition.  She relies on her testimony, combined with the reports and testimony of Drs. Powers and McIntosh.  She asserts if there was not a permanent worsening, we should award compensation for her temporary aggravations while working.  She argues that all doctors agree she should not be doing the work she performed at the time of her injury.  


The employer argues the employee has never been found to be disabled, and at most, she suffered a temporary aggravation of a pre-existing degenerative condition.  The employer asserts no further benefits are due the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

We find the Superior Court was clear in its directives on how we are to proceed on remand.  The court directed us "to reconsider its decision."  We find the Superior Court found we analyzed the issue of causation only, and not whether the employee's employment aggravated or accelerated her condition.  In DeYonge I, we found the employee was not injured in the course and scope of her employment and denied and dismissed her claims.   We adopt our analysis and holding from DeYonge I regarding causation of the employee's knee condition.  At page 9 of its decision, the Superior Court stated:  "The issue is whether the employment aggravated or accelerated her condition, the Board should have applied the substantial factor test." 


Above we have set forth relevant portions of Dr. McIntosh's testimony as directed by the Superior Court at page 11.  The Superior Court directs us at page 9 to apply the substantial factor test to determine whether the employee raised the presumption of compensability in AS 23.30.120 which provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  The employee must establish the preliminary link by showing that (1) the disability would not have occurred "but for" the employment (cause in fact) and (2) reasonable persons would regard the employment as a cause and attach responsibility to it.  (Superior Court Remand at 6).


We find the employee failed to meet the first prong of this test, that her disability occurred "but for" her employment.  We base this finding on Dr. Frost's report.  We give more weight to Dr. Frost's opinion for several reasons.  First, his opinion is based on the objective medical findings, not the employee's subjective complaints.  Second, Dr. Frost's opinion is more plausible and reflects the natural, degenerative progression of the employee's preexisting condition.  Third, Drs. McIntosh and Powers were not as definite in their opinions.  Last, Dr. McIntosh indicated she would defer to Dr. Frost's opinion and did not appear to be confident in her opinions and did not appear to be very knowledgeable regarding the employee's treatment.  In his June 16, 1995 report, Dr. Frost opined that the employee's condition was not specifically caused by her job.  He found the employee may have experienced a temporary increase in her symptoms while working, but her condition was not worsened, aggravated, or accelerated by her work.  We agree and conclude the employee's disability did not occur "but for" her employment.  
Even if we find the the employee raised the presumption with her testimony in conjunction with the testimony and reports of Drs. Powers and McIntosh, her claim still fails.  If she raises the presumption, the Superior Court next directs us to determine whether the employer has produced substantial evidence to rebut the presumption.  We find, as we found in DeYonge I, that the employer has rebutted the presumption.  We find Dr. Frost's June 16, 1995 report is affirmative evidence that the employee's condition, or infirmity, is not compensable because it was not aggravated or accelerated by her work.  


Finding NANA/Marriott has rebutted the presumption, the Superior Court now directs us at page 9 to determine whether the employee has proven, by a preponderance of the evidence, that aggravation or acceleration of her preexisting injury produced a disability that warrants compensation.  For the reasons outlined above, we give more weight to the Dr. Frost's opinions.  We find Dr. Frost states that the employee may have an increase in symptoms.  We do not find any evidence to support a conclusion that an increase in symptoms is the equivalent of a permanent aggravation or acceleration of the preexisting condition.  We find the employee temporarily experienced an increase in her symptoms, i.e., discomfort, while working.  In summary, we find no acceleration of the employee's preexisting degenerative condition and we find no permanent worsening of her knee condition.  We find no indication of work related disability from this discomfort.  We conclude the employee was not disabled by her work with the employer;  therefore, we must deny and dismiss her claims for benefits.  
Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Accordingly, the employee's claim for attorney fees and costs must be denied and dismissed.


ORDER

The employee's claim for compensation, medical benefits and legal fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 28th day of January, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ Harriet Lawlor 


Harriet Lawlor, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Judy L. DeYonge, employee/applicant; v. NANA/Marriott, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9506466; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of January, 1998.



 Brady D. Jackson III, Clerk

SNO

�








     �Member S. T. Hagedorn also sat in on the January 8, 1997 hearing; his participation was limited to breaking a tie should Designated Chairman Jacquot and Member Lawlor not arrive at a consensus in compliance with DeYonge II, infra.  







