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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL G. McCUE,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9516086

R AUTO / US ENGINES,
)

(Uninsured Employer),
)
AWCB Decision No. 98-0029



)


Employer,
)
Filed in Anchorage, Alaska


  Defendant.
)
February 6, 1998

                                                                                 )


We heard the employee's claim at Anchorage, Alaska on December 19, 1997.  Attorney William K. Walker represents the employee.  James Turley, the employer's owner, appeared representing the employer.  We kept the record open for submission of wage and medical evidence.  We closed the record on January 27, 1997 when we first met after the requested evidence was submitted.  


ISSUES

1.  Whether the employee is entitled to temporary total disability (TTD) benefits.  


2.  Whether the employee is entitled to reimbursement of or payment for medical costs. 


3.  Whether the employee is entitled to a penalty.


4.  Whether the employee is entitled to attorney's fees and costs.  


EVIDENCE SUMMARY

The parties do not dispute the employee was injured during the course and scope of his employment as a mechanic with the employer on May 22, 1995.  At the December 19, 1997 hearing, the employee testified he was removing a manifold from a late-model van when he injured his back.  He testified that he presented to the Providence Hospital Emergency room later the same day.  In his May 23, 1995 report, David G. Ingraham, M.D., diagnosed the employee with a low back strain.  


The employee testified that he was off work approximately eight to ten days because of his injury.  The employee also testified he returned to light duty work with the employer on June 12, 1995.
  The employee testified he repaired the blown head gasket in his sister's vehicle sometime after June 12, 1995.  On June 30, 1995, the employee left his employment with the employer and began working as a mechanic for a different employer.


The employee testified that when he "simply reached for an object," he experienced low back pains similar to the pain he felt when he injured his back on May 22, 1995.  He testified that following this incident, he was off work from his new job from August 17, 1995 through August 20, 1995.


On October 4, 1995 the employee presented to Glenn A. Ferris, M.D..  In his report of the same date, Dr. Ferris noted:


When Mr. McCue returned to work [for the employer], he noticed his symptoms failed to completely resolve and were exacerbated easily by any bending or lifting activities.  Apparently, the employer he worked for when this event occurred advised him that no Workers' Compensation Insurance was available and subsequently went out of business.  This man obtained employment with a second firm when in approximately July 1995, he raised up to obtain a bottle of antifreeze from a top shelf and experienced a duplication of his symptoms from the 22 May 1995 injury. He returned to Providence Hospital Emergency Room for evaluation, where he was examined and given another Demerol injection.  The patient was advised to remain off work for four days at this time.


Dr. Ferris's report stated:  "This gentleman appears to have findings consistent with a possible right lumbar facet arthropathy in the lower levels.  Additionally, he has symptoms that would be consistent with sympathetically mediated paresthesias."  Dr. Ferris recommended a series of three facet blocks at L4-5 and L5-S1, and "a set of lumbar sympathetic blocks, combined with topical Catapres and oral Tegretol."  (Id.).  The employee testified that he recalls ten steroid injections administered by Dr. Ferris.


In his February 17, 1997 report, Dr. Ferris stated:  "Mr. McCue's diagnoses include facet arthropathy bilaterally at L4-5 and L5-S1 as well as left T12-L1.  At the time of the consultation examination [October 4, 1995], he had symptoms consistent with sympathetically mediated paresthesias that appeared to be a residual finding from a motorcycle accident in 1994."  Regarding medical stability, Dr. Ferris stated:  "Within the guidelines of the Alaska Workers' Compensation Law, this patient's clinical condition is stabilized and not likely to improve with surgical intervention or active medical treatment;  medical maintenance care only is warranted."  Dr. Ferris rated the employee's whole person permanent partial impairment (PPI) rating at 5%.


At the request of the employer, David K. Spindel, M.D., reviewed the employee's medical records.  Dr. Spindel did not personally examine the employee.  Dr. Spindel's October 1, 1997 report provides in pertinent part:


We have a patient who reports a wrenching injury of his back.  He was taken to the physician at Providence Hospital who found no tenderness of the back, found straight-leg raising negative, and no neurologic findings.  There was an assessment giving him 5 percent total disability in regards to his person from his back injury.  I would not agree with this at all.


It is the feeling of this Examiner that the patient may well have electrolyte disturbances that have been documented in the chart, being both of the potassium and the phosphorus and the CO2.  These in themselves affect the muscle irritability equations and may well be secondary to his renal disease.  


Number two, the patient has been diagnosed by a physician with facet arthropathy, and he has called it secondary to a motorcycle accident that predated this injury.  


Number three, gouty arthritis, whether it is primary or secondary, may well also cause this problem.  It is the feeling of this Examiner, at best, that the patient might have had a small muscle spasm that required nothing more than a shot and maybe an over-the-counter medication.  There is no evidence of permanent or lasting residuals, and certainly the two weeks off of work would have been more than ample to resolve this.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, . . . degree of impairment, [or] the amount and efficacy of the continuance of or necessity of treatment . . . between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides in pertinent part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee. . . . 


Our regulation, 8 AAC 45.090(b) provides in pertinent part:  "Except as provided in (g)
 of this section, regardless of the date of an employee's injury, the board will require the employer to pay for the cost of an examination under AS 23.30.095(k), AS 23.30.110(g), or this section."


Considering the criteria under which we review requests for SIME's we look to Schmidt v. Beeson Plumbing and Heating, AWCB 91-0128 (May 2, 1991).  First, we find there is a medical dispute between the employee's physician, Dr. Ferris, and the employer's physician, Dr. Spindel regarding causation, the employee's date of medical stability, his degree of permanent impairment, and whether some or all of the treatments administered by Dr. Ferris were necessary and reasonable.  We find an SIME would assist us in resolving these significant disputes.  Further, we find the parties' best interests warrant an SIME.  Specifically, one of the main issues is whether we should order reimbursement for, or payment of medical bills.  Based on the record before us, we find we are unable to determine the necessity and reasonableness of Dr. Ferris' treatments.  Accordingly, we conclude it is appropriate to order an SIME on the issues detailed above.  


Although we have already ordered an SIME under subsection 95(k), we conclude we also have authority to order an SIME pursuant to AS 23.30.110(g).  Id.  We reserve jurisdiction to review the issues listed at page one as raised by the employee in his application for adjustment of claim after we receive the SIME report.  Unless either party requests additional time to depose the SIME physician, we will close the record 15 days after receipt of the SIME report.  The parties may request an opportunity to depose the SIME physician or request additional hearing time within 15 days after receipt of SIME report.


We find a physician with a specialty in orthopedics should perform the SIME.  According to our regulation, 8 AAC 45.092(f), the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  Douglas Smith, M.D., and Edward Voke, M.D., are physicians on our list who specialize in orthopedics.  We find no indication that the employee has not been treated or examined by either Dr. Smith or Voke.  Therefore, we find these physicians are impartial.


ORDER

1.  We order the record reopened to allow the receipt of additional evidence related to the SIME in accordance with this decision and order.


2.  The employee shall submit to a second independent medical evaluation (SIME) with either Dr. Smith or Dr. Voke.  The parties shall proceed as follows.


1.  An SIME shall be conducted regarding the following issues: causation, the employee's date of medical stability, his degree of permanent impairment, and the which treatments with Dr. Ferris, if any, were necessary and reasonable.  The SIME shall be performed by either Edward Voke, M.D., or Douglas Smith, M.D., whoever becomes first available.


2.  The parties shall:


A.  Direct all filings regarding the SIME to Workers' Compensation Officer Cathy Gaal's attention.  


i.  Within 20 days from the date of this decision, each party may submit up to six questions to ask the independent physician. These questions may be used in the letter to the SIME physician.  The questions shall relate only to the issues currently in dispute.


ii.  If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  If the parties agree there is a dispute with regard to additional issues, they may file a stipulation listing the additional medical disputes and specifying the medical opinions (including report date, page, and author) on which they rely to support their dispute.  The parties must supply the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to present these new issues to the SIME physician.


iii.  The parties may also stipulate to submit an otherwise undisputed issue to the SIME physician for our consideration under our authority pursuant to AS 23.30.110(g).


B.  The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession.  Service of these records on the employee must be done within 20 days of the date of this decision.  


C.  The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 30 days from the date of this decision, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders. The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The complete binders shall be filed with us within 45 days from the date of this decision.


D.  If any party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the additional records or depositions.  The party must serve one supplemental binder on the opposing parties, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the additional records or depositions. 


E.  The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list within 20 days from the date of this decision, and serve it on the employer.  The employer shall review the list(s) for completeness and supplement the list(s) if they are incomplete.  The employer shall file the list(s) with us within 30 days from the date of this decision; and serve a copy of the supplemental list(s), if any, on the employee.


F.  Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, no party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


G.  If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 6th day of February, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Michael G. McCue, employee/applicant; v. R Auto/US Engines (Uninsured Employer), employer/defendant; Case No. 9516086; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of February, 1998.



 Debra C. Randall, Clerk

SNO

�








     �In some instances, the employee's recollection regarding the chronology of the events was not consistent.  


     �8 AAC 45.090(g) pertains to an employee's failure to attend a Board ordered examination under AS 23.30.095(k) or AS 23.30.110(g).  







