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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ADEEM HASHMI,
)



)


Employee,
)


  Applicant,
)
ORDER GRANTING RECONSIDERATION



)


v.
)
AWCB Case No. 8101654



)

PAN ALASKA FISHERIES,
)
Filed in Anchorage, Alaska



)
March 24, 1998


Employer,
)



) 


and
)



)

CNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                       )


Having reviewed the employee's February 19, 1998 Petition for Reconsideration of the Board's February 11, 1998 Decision and Order (98-0024), we determine we will not grant the employee's Petition.  The employee's Petition for Reconsideration is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna,



Designated Chairman



 /s/ Shawn Pierre 


Shawn Pierre, Member

cc: Adeem Hashmi

Randal Weddle, Esq.

ADEEM HASHMI,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8101654



)

PAN ALASKA FISHERIES,
)
AWCB Decision No. 98-0031



)


Employer,
)
Filed in Anchorage, Alaska



)
February 11, 1998


and
)



)

CNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard the employee's request to set aside the February 3, 1992 Compromise and Release Agreement, in Anchorage, Alaska, on January 29, 1998.  The employee appeared at the hearing, representing himself.  Attorney Randal Weddle appeared at the hearing, representing the employer.  We closed the record when the hearing concluded. 


ISSUE

Whether to set aside the February 3, 1992 Compromise and Release Agreement.


SUMMARY OF THE EVIDENCE

In 1981 the employee suffered a heart attack during the course and scope of employment. (Hashmi dep. at 19).  Subsequently, the employee filed for workers' compensation benefits. Id.  In 1988 the employee suffered another heart attack, and shortly thereafter requested benefits related to that incident under the 1981 claim.  (Id. at 20).  


In 1992 the parties entered into a Compromise and Release Agreement (C&R).  The February 3, 1992 C&R provides in pertinent part:


As a result of the 1986 Compromise and Release in this claim, the employee's only remaining entitlement to benefits in reference to his 1981 myocardial infarction (hereinafter "MI") is for medical benefits directly related to that MI.  The employee currently has pending before the board claims for medical expenses, transportation and per diem associated with care (including a three-vessel bypass) which he received in 1987-91.  The employer has controverted all of the expenses as possible claim for future medical benefits or death benefits associated with his 1981 MI.  It is the employer's position that the employee' current claim has no validity given the medical testimony on the record. . . .


The parties, taking into account the employer's position that there is no currently viable claim by the employee, the logistical problems associated with providing care to the employee halfway around the world in Pakistan, have reached this agreement as a compromise resolution.  The employee will be receiving a lump sum payment of $175,000 (less those sums reserved for the attorney fee dispute noted herein) as compensation for all future medical and related benefits, with the exception of those medical benefits specifically delineated the right coronary artery. . . .


Further, his own treating physicians have stated that angioplasty would not be an appropriate treatment option for someone with the employee's pre-existing, progressive and nonwork related coronary artery disease (atherosclerosis).  Dr. Mayer has testified that angioplasty would be a dangerous option for someone with a previously blocked artery (as employee had in the LAD).  (May deposition dated 9/12/91 at pp. 23-25.) Dr. McAnulty testified that the employee would have needed a bypass in 1988 even if he had never had the work related MI in 1981.  (McAnulty deposition dated 4/20/90 at p.34.)  The three-vessel blockage present in 1988 as a result of the nonwork related atherosclerosis, made angioplasy an inappropriate treatment option.  (McAnulty deposition dated September of 1991 at pp. 14-15.)


Three medical depositions are cited in the C&R summary:  John McAnulty, M.D., taken April 20, 1990 and September 18, 1991; and  William Mayer, M.D., taken September 12, 1991.  The employee was present and represented by Theodora Accinelli at these depositions.


The C&R was approved by the Board on February 3, 1992.  On February 25, 1992, the employee testified at deposition that he reviewed the C&R with his wife before he signed it.  (Hashmi February 25, 1992 dep. at 21).  He also testified that he did discuss the C&R with an attorney. Id.   The employee testified at a deposition again on June 17, 1997.  He testified that he thought Lee Glass, M.D., J.D., the attorney that negotiated the C&R for the employer, was an honest and very fair person.  (Hashmi June 17, 1997 dep. at 12).   He further testified that at the time of the C&R he knew he was waiving all future benefits.  (Id. at 14).  


During settlement negotiations, Glass stated the following in a letter to the employee on November 25, 1991:


I am sending this letter to you by fax, at your request.  I am sending it via Kathleen Harrington, whom you have told me you are seeing for advice as to your workers' compensation claim.  You have told me that Ms. Harrington is not currently representing you in this matter.  Please be advised that you have a right to have an attorney represent you at any time, and to require that I speak only to your legal representative. Even though you have not chosen to exercise that right recently, you may change your mind at any time.  Should you ever feel that you bests [sic] interests are served by retaining counsel, you may certainly do that.  I never want it to be thought that somehow you were taken advantage of because you were not represented by an attorney. . . .


As we have discussed on numerous occasions, you believe that your family members will have valid claims against Pan Alaska Fisheries or its workers' compensation insurance carrier.  Doctors have pointed out to you that those claims are by no means certain.  Any claim you might have for, say, a heart transplant, is at this point entirely speculative.  Any claim that your family might eventually have for your death is currently entirely speculative.  As part of any settlement, each of your family members would have to provide legally binding releases of all claims which might now or in the future be asserted against the employer or its insurance carrier. . . .


I would urge you to discuss this matter with any legal or medical advisors whose advice you feel you can trust.  You should not rush into any settlement.  You should not allow a short term desire to receive a large sum of money cloud your analysis of your future medical needs, and the future needs of your family.  Your decision with regard to this settlement offer should be carefully considered, thoughtful, and the product of deliberation.  Should you agree to the settlement, you will eventually be required to prove to the AWCB that the settlement is in your best interests.  Only if the AWCB concludes that it is in your best interests will it be approved.  You should understand that you have a right to litigate this matter before the Board.  You should understand that you have a right to have an attorney represent you before the Board.  You should understand that you may assert those rights at any time.


Glass stated the following in an affidavit signed December 20, 1997:


Subsequent to the November, 1991 letter, Mr. Hashmi and I entered into further negotiations.  During the negotiations, which lasted for several weeks and which consisted of counteroffers and further refinement of the settlement terms, I continued to negotiate at arms-length with Mr. Hashmi, and I never pressured him nor provided false information to him so as to induce his acceptance of the C&R Agreement.  I made no misrepresentations regarding his medical condition, other than pointing out to him the medical evidence which legitimately supported the employer's position that his claim was not compensable.  I frequently told him that I was his adversary, and that he should get his medical information from his cardiologist, Dr. William Mayer. . . .


I can independently recall and confirm that I was honest and fair to Mr. Hashmi during settlement negotiations.  I made no false representations regarding his medical condition, I bargained with Mr. Hashmi at arms-length, I encouraged him to seek legal advice, and I was told by him that he did in fact receive legal advice.  Mr. Hashmi led me to believe that he understood the nature of the settlement.  Thus, in reviewing his witness list submitted in support of his application to set aside the C&R Agreement, I find it incredible that Mr. Hashmi has accused me of misleading him, making false representations to him, and taking advantage of him.


The employee argued at the January 29, 1998 hearing that the C&R should be overturned.  He argued he was under economic duress when he signed the C&R.  He stated he had to support his wife and three children.  He did not have any means of income, and did not have any money for food. 


 He further stated he was lulled into signing the C&R by his perceived concern and kindness from Glass, the attorney that negotiated the C&R for the employer.


He further argued the amount of money he received in the C&R is not sufficient for his medical bills and is therefore unfair.  He argued he is not able to afford life saving medical care.


The employee pointed out that his treating physicians testified that his medical condition was work related.  The employee argued the medical opinions stated in the C&R are incorrect, and that his treating physicians opined his condition was work related.


Robert Hall testified for the employee, indicating that he has been a friend of the employee since the 1980's, and knew the employee during the time of the C&R negotiations.  He further testified that he knew the employee did not have any money in the winter of 1991-1992, and was trying to borrow money.


The employer argued the employee is a well educated man,  aware of what he was signing when he entered into the C&R.  The employer further argued that the employee's economic duress at the time of the C&R negotiations is not a cause for overturning a C&R.  Furthermore, the employer denied committing fraud during the C&R process.


During cross examination of the employee at the January 29, 1998 hearing, the employee testified he knew at the time he signed the February 3, 1992 C&R that Glass was an adversary.  He consulted with two attorneys regarding his case.  He testified that he was not satisfied with the C&R and was planning on having it set aside when he signed it in 1992.  He further testified he has had post secondary education in the English language and writes on a professional basis in the English language.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Based on the Alaska Supreme Court in Olsen Logging Co. v. Lawson, 856 P.2d 1155 (Alaska 1993), the Alaska Workers' Compensation Board does not have authority to set aside an agreed settlement under AS 23.30.130 for a mistake of fact.  Id., 1159.  We have authority to set aside an agreed settlement only on grounds of fraud or duress.  Smith v. Commonwealth Electric Co., AWCB Decision No. 94-0141 at 8 (June 16, 1994) and Travers v. American Building Maintenance Co., AWCB Decision No. 94-0140 at 7-8 (June 16, 1994).  Klemme v. Eagle Hardware & Garden  AWCB Decision No. 96-471 (December 16, 1996).  Therefore, we will consider the claim made by the employee that he signed the C&R under duress created by the employer and/or by the fraudulent misrepresentations of the employer's attorney.


Duress is defined as: 


Any illegal imprisonment, or threats of bodily or other harm, or means amounting to, or tending to coerce the will of another, and actually inducing him to do an act contrary to his free will. . . . A condition where one is induced by wrongful act or threat of another to make contract under circumstances which deprive him of exercise of his free will.

Black's Law Dictionary 452 (5th ed. 1979).


Although the employee argues he was under presonal financial pressure we find such a situation does not qualify as "duress" unless the financial hardship was created by the employer as a "means . . . to coerce" him to settle against his free will.  Blanas v. The Brower Co., AWCB Decision No. 97-0252 (December 9, 1997). We find no evidence that the financial pressure employee may have felt was created by overreaching, or improper interference by the employer's representatives.  Therefore, we conclude that even if the employee was in dire financial circumstances when he decided to settle, the distress he felt was not attributable to any improper actions by the employer and cannot serve as grounds to overturn the C&R. 


We now consider the employee's allegation that the employer defrauded him.  As in Smith v. Harrison Western Const./JV., AWCB Decision No. 95-0074 (March 16, 1995) we rely on Professor Larson's treatise for guidance on what constitutes fraud.


Fraud may be in the form of intentional deception, as when the employer dishonestly induced the signing of the agreement by telling the employee that this was necessary if the employee was to have his medical expenses paid, or falsely telling the employee  he would be able to hold his old job; . . . . 


Ignorance or misunderstanding on the claimant's part will not in itself justify reopening a settlement or award. . . . [W]hen he says that he was incapable of understanding the legal implications of the agreement he signed, reopening will not be granted in the absence of fraud or insanity.

3 A. Larson, The Law of Workmen's Compensation,  Sec. 81.51(b), 15-1129 to 15-1134, (1993).  (Emphasis added).  We find the following general legal definition of fraud is also consistent with Professor Larson's treatise:


An intentional perversion of the truth for the purpose of inducing another in reliance upon it to part with some valuable thing belonging to him or to surrender a legal right.  A false representation of a matter of fact, whether by words or by conduct, . . ., which deceives and is intended to deceive another so that he shall act upon it to his legal injury. . . . 

Black's Law Dictionary 594 (5th ed. 1979).  (Emphasis added).


The burden and standard of proof for setting aside releases in common law personal injury cases for misrepresentation is set forth by the Alaska Supreme Court in Witt v. Watkins, 579 P.2d 1065 at 1068-70 (Alaska 1978).


Once the party relying on a release establishes that it was given with an understanding of the nature of the instrument, the burden is on the releasor to show by clear and convincing evidence that the release should be set aside. . . .; [for example] whether he relied on representations of the releasee or a physician retained by the releasee . . . .


The Alaska Workers' Compensation Board has consistently followed the Court's reasoning, applying the same burden and  standard of proof in workers' compensation cases for setting aside C&Rs based on allegations of fraud.  Therefore, once any presumption the employee may have under AS 23.30.120 has been rebutted, the employee must prove he was induced to sign the C&R through fraud with clear and convincing evidence. We find the employee has established a preliminary link, through his testimony, that allows him to meet the presumption of compensability.  We find the employer overcame this presumption through the testimony of Dr. Glass.  Therefore, the employee must prove his case by clear and convincing evidence.  Based on the findings set forth below, we conclude employee has not proven the elements of fraud by even a preponderance of the evidence standard, much less with clear and convincing evidence.


The employee claims the C&R incorrectly stated the position of his treating physicians. The C&R cites to three physicians' deposition opinions.  We find, based on a review of the depositions and the C&R, that there was no misrepresentation reflected in the statements set forth in the C&R.  Furthermore, we note that the employee was present at all these depositions.  We find the employee had the mental capacity to understand the deposition testimony.  We further find, based on the employee's testimony, that he read and reviewed the C&R.  Therefore, even if the citations had been incorrect, we find the employee could not have relied only on the recitation of the facts in the C&R regarding his treating physicians when signing the C&R.  We find the employer did not fraudulently induce the employee to sign the C&R based on any incorrect statements regarding the physicians' testimony.


We find no evidence the employer made any misrepresentations during the negotiation process.  Glass's November 1991 letter to the employee clearly stated a number of times that he represented the employer and was not the employee's attorney.   Glass stated in his affidavit that he made it clear to the employee he was not representing him. Therefore, we find, based on Glass's letter and affidavit, that he did not misrepresent himself during the negotiation process. 


Furthermore, we find it is implausible that the employee believed Glass was representing him.  The employee testified on numerous occasions that he knew Glass was an adversary.  We find, based on the deposition testimony of the employee, that the employee did not believe Glass to be his attorney and acting in his best interest. Therefore, we find the employee did not rely on Glass's alleged misrepresentations.  We conclude the employee has not proven he was induced to act because of Glass's alleged misrepresentations.  


The employee also claims Glass committed fraud when negotiating the C&R. Based on our observations of the employee during the hearing, we find he has an excellent command of the English language.  We also base this finding on his testimony regarding his education and work as a writer. The employee and employer spent a number of months, from November 1991 through February 1992 negotiating the C&R.  The employee had the draft C&R for a period of time long enough to review it, discuss it with his wife, and discuss it with an attorney.  We find the employee had sufficient time to review the C&R.  We conclude that the employee has not proven any misrepresentations, nor has he proven that he relied to his detriment on any false representations made by the employer.  

       For the reasons stated above, we conclude the employee has not shown clear or convincing evidence of fraud. Accordingly, we conclude the C&R cannot be set aside on the basis of fraud or duress.


ORDER

Employee's request to set aside his February 3, 1992 Compromise and Release of his claim on the grounds of fraud or duress is denied and dismissed. 


Dated at Anchorage, Alaska this 11th day of February, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, 



Designated Chairman



 /s/Philip Ulmer 


Philip Ulmer, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Adeem Hashmi, employee/applicant; v. Pan Alaska Fisheries, employer; and CNA Insurance Co., insurer/defendants; Case No. 8101654; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of February, 1998.



Debra C. Randall, Clerk
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