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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOSEPH McALEER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Cae No. 9414770



)

FAIRBANKS TRUSS CO.,
)
AWCB Decision No. 98-0032



)


Employer,
)
Filed in Fairbanks, Alaska



)
February 13, 1998


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


This claim for temporary total disability (TTD) benefits, vocational rehabilitation benefits, reimbursement of telephone expenses and a penalty was heard at Fairbanks, Alaska on January 15, 1998. The employee represented himself; attorney Michael McConahy represented the defendants.  The record closed at the end of the hearing.


EVIDENCE SUMMARY

It is undisputed the employee injured himself at work on July 28, 1994.  The employee fell while carrying a truss for the employer.   The employee twisted his left foot and fell on his right knee.  The employer accepted the claim and began paying TTD benefits. 


The employee presented to Janet North, PA-C (physician's assistant), on August 3, 1994, complaining of pain and swelling in his left foot.  PA North diagnosed a left fore foot sprain.  (PA North August 3, 1994 report).   The employee's x-ray report indicated no fractures or dislocations.   (PA North August 9, 1994 report).  


On September 29, 1994, the employee was examined by Cary S. Keller, M.D., who ordered an MRI.  The employee continued treatment with Dr. Keller and Robert A. Wood, PA-C, through October 18, 1994.  Dr. Keller's October 18, 1994 report notes the MRI shows bilateral medial meniscal tears, and a torn left lateral discoid meniscus.  Further, Dr. Keller recommended bilateral arthroscopic surgery.  Dr. Keller also checked the "yes" box, of the physician's report, indicating the employee's injury will result in permanent impairment.


On October 26, 1994, John W. Joosse, M.D., examined the employee at the employer's request.  Dr. Joosse indicates in his October 26, 1994 report that the employee is not yet medically stable and not capable of unrestricted activity.  Dr. Joosse's impressions were:  "1.  Resolved left foot sprain/contusion.  2.  Probable discoid meniscus, left knee.  (Preexisting condition, with possible aggravation of existing degenerative change or intrasubstance tear.)  3.  Normal right knee."  


On December 6, 1994, George R. Vrablik, M.D., examined the employee.
  Dr. Vrablik's impressions were:  "Normal examination of right knee other than chondromalacia patellae; normal examination of left knee other than chondromalacia patellae.  MRI evidence of discoid left lateral meniscus and left medial meniscus tear.   MRI evidence of right medial meniscus tear."  Dr. Vrablik recommended: 


At the present time the patient feels that he is improving and is not anxious to undergo any surgery. . . . [H]e may require surgery if he fails to improve but at the present time the patient feels that his knees are essentially asymptomatic and that he is improving with physical therapy.  I have recommended that he continue physical therapy as he is progressing, that should he stop progressing and symptoms become stationary that arthroscopic evaluation of the left knee would definitely be indicated because of the lateral meniscus and that if the right knee should become symptomatic at all I would proceed with arthroscopic evaluation here also.  I do believe that the MRI scan is quite accurate.  However I would not treat an MRI scan.  That is, I would not operate on an asymptomatic patient just on the basis of an abnormal MRI.  In view of the fact that the patient is nearly asymptomatic and has continued feelings that he is progressing and getting better with physical therapy, I would not change the plan of conservative management at this time.  


On January 7, 1995, the employee signed a "change of designated attending physician" statement.  The statement provides the employee wishes to change from Dr. Keller to Dr. Joosse.  The statement indicates an effective date of January 11, 1995.  


On February 1, 1995, Dr. Joosse responded to a letter from the insurer's adjuster's rehabilitation specialist, Carol Jacobsen, dated December 13, 1994.  Ms. Jacobsen asked whether the employee was medically stable.  In response, Dr. Joosse checked the "yes" box and added:  "I think so."  Ms. Jacobsen asked whether the employee incurred a permanent impairment as a result of his industrial injury.   Dr. Joosse checked the "no" box, and added:  "Not so far.  If he requires menisctomy in the future, then yes." 


On February 27, 1995, the employee filed an application for adjustment of claim seeking temporary partial disability benefits, vocational rehabilitation benefits, a penalty, and reimbursement for telephone expenses. On March 17, 1995,
 the employer controverted the employee's TTD benefits: "Per Dr. Joosse's 2/1/95 response to our inquiry, claimant medically stable and released for work."  The employer controverted the employee's vocational rehabilitation benefits; "Claimant released to job at time of injury with no permanent partial impairment."  The employer controverted the employee's claim for penalty; "All disability benefits due paid timely."  The employer controverted the employee's claim for telephone expenses; "Not a covered expense under the Alaska worker's [sic] compensation act."  


In a March 29, 1995 report, Dr. Joosse noted:  "Appears to be doing well.  Still upset about benefits being terminated at date of work release (he neglected to file for unemployment so went [without] income for several weeks).  Not using braces / sleeves, etc.  Voices apprehension regarding [return to work] at truss plant"  On April 26, 1995 Dr. Joosse noted:  "Still just working part time; states in another 2 [weeks] he may try his old job again."  


This summary of the evidence was presented in an interlocutory decision and order issued in this case on August 14, 1995 (AWCB No. 95-0202). Thereafter, we concluded an additional medical opinion was required pursuant to AS 23.30.110(g), et. al., to resolve the issues presented in this case. Id.


On July 30, 1997, we directed the employee to undergo an independent medical evaluation by Edward Voke, M.D. (AWCB No. 97-0171).


Dr. Voke's resulting August 23, 1997 report reads, in part, as follows:


1.  This gentleman's diagnosis is that of chondromalacia of the left knee plus a torn posterior horn of the medial meniscus, left knee - MRI.  This diagnosis is most likely related to his injury of 7/23/94 as noted in his medical history and the history taken today.


He is medically stable.  I feel medical stability occurred in early 1995 as suggested by Dr. Joosse.  At that time he was released for work.


2.  There is no evidence to suggest he sustained a permanent impairment rating of his knee as there is no objective evidence on today's examination to suggest a permanency occurred. 


3.  There is no further medical treatment recommended for this gentleman.  He should still continue to strengthen his extremities on a personal basis in a local gym as he has done in the past.


Finally, Dr. Voke concluded the employee is released to return to work at his job as a laborer/truss builder.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Temporary Total Disability Benefits

The threshold issue we must decide is the date when the employee reached medical stability. Under AS 23.30.185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."


AS 23.30.265(21) provides:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21).  See Platt v. Sunrise Bakery, AWCB No. 93-0206 at 10 (August 25, 1991).  We have found it would be inconsistent to require the defendants to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a), but not require them to produce any evidence except the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.  Smythe v. Nana Oilfield Services, Inc., AWCB No. 94-0325 (December 22, 1994); Krier v. Nana/Marriott, JV, AWCB No. 94-0089 (April 15, 1994).


In this case, the defendants produced the medical opinion of Dr. Joosse to show the employee was medically stable on February 1, 1995.  This opinion was further supported by the medical opinion of Dr. Voke. We find this evidence was substantial evidence to raise the presumption of medical stability.  Accordingly, the employee must prove he is not medically stable with clear and convincing evidence.


The employee presented his own testimony, stating he believes he is still not medically stable.  He said, from experience, he knows his condition and associated ability to work is not the same as it was before his injury. 


Based upon our review of the record,however, relying on the medical opinions of Drs. Joosse and Voke, we find clear and convincing evidence the employee reached medical stability on February 1, 1995.  Accordingly, we conclude the employee is entitled to no additional TTD benefits after that date.


II.  Vocational Rehabilitation

Pursuant to AS 23.30.041(d), eligibility for reemployment assistance is first determined by the reemployment benefits administrator.  Given that no such determination has been made yet in this case, we conclude we are without jurisdiction to resolve this issue.


Nevertheless, we observe that an injured worker is not eligible for reemployment assistance if he is able to return to the work performed at the time of injury.  AS 23.30.041(e)(1).  Drs. Joosse and Voke have released the employee to perform this work, without restriction, thus indicating the employee is ineligible for reemployment assistance.


III.  Telephone Expense Reimbursement

8 AAC 45.180(f)(6) and (10) provide for reimbursement of long distance calling costs relevant to processing and presenting a claim.  In this case no intemization of relevant telephonic costs has been presented.  Accordingly, we conclude this claim must be denied.


IV.  Penalties

We have found the employee's underlying claim for benefits is denied. Accordingly, we also find his associated claim for penalties must also be denied.  AS 23.30.155.


ORDER

The employee's claim for additional workers' compensation benefits is denied and dismissed.


Dated at Fairbanks, Alaska this 13th day of February, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Guichici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Joseph McAleer, employee/applicant; v. Fairbanks Truss Co., employer; and Alaska National Insurance Co., insurer/defendants; Case No.9414770; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th day of February, 1998.



Lora Eddy, Clerk
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     �The December 6, 1994 report indicates the referring physician was "self."


     �The compensation report filed February 13, 1995 indicates TTD was paid through February 1, 1995.  The report remarks:  "Per Dr. Joosse, claimant medically stable February 02, [sic] 1995."  The employee's last TTD benefit was paid February 9, 1995.   







