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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

KATHLEEN K. HOSFORD,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9610965



)

CITY OF FAIRBANKS,
)
AWCB Decision No. 98-0034



)


Employer,
)
Filed in Fairbanks, Alaska


(Self-insured)
)
February 13, 1998


  Petitioner.
)

                                                                                  )


We heard this petition for an order requiring the employee to pay a cancellation fee incurred due to her failure to attend a medical examination by a physician of the employer's choice (EME) at Fairbanks, Alaska on January 22, 1998.  The employee is represented by attorney Michael Jensen; attorney Michael McConahy represents the petitioners.  The record closed at the end of the hearing.


The employer scheduled an EME appointment for the employee in San Francisco for August 4, 1997.  The employee was notified of the appointment on July 24, 1997.  She was not receiving compensation benefits at that time.

 
Previously, the employee had notified the employer, on December 3, 1996, she would be taking personal leave the week of August 4, 1997.  The employee testified that, as she had done the year before, she planned to take leave time in order to operate a concession stand at the Alaska State Fair in Fairbanks.  The employer's adjuster and risk management officer, Bev Shuttleworth, testified that she does not keep leave requests for the employer and was unaware of the leave request.


In any case, after the employee and her attorney were unable to successfully reschedule the EME with the employer and it's counsel, she asked for an emergency prehearing conference.  Workers Compensation officer Sandy Stuller presided over the conference, held on July 29, 1997.  She issued a prehearing conference summary received by the parties on August 6, 1997 which reads, in part, as follows:


DISCUSSION:


Mr. Jensen stated that EE is requesting that the EIME currently scheduled for August 4th, be rescheduled.  Upon her notification of the appointment, EE called the medical provider and Ms. Shuttleworth and Mr. Jensen about the problem with the date. 


Ms. Hosford stated that she got the impression from the provider that there would not be a problem with the cancellation and rescheduling of the appointment. EE stated that she would be available after 8/10 for an appointment, unless she was called out for work.  She stated that the medical provider would not be back until the first week of September, according to conversation with his staff.  She further stated that she notified the City by way of vacation requests back in November of her intent to be on vacation for that time period.  She operates a concession at the Fair with family who comes up from outside during that time period.  Ms Hosford further stated that one of her on-going problems with the city was "control of her time off".  She stated that she would be in California on August 29th for her son's graduation and requested that the appointment not be set for that day.


Mr. Jensen stated that if ER/IR were to call today about cancelling the appointment that it would not incur any cancellation fees, as today is the "7th" day.


Mr. McConahy stated that it was the ER position to get on with this claim, and after conferring with his client, at this time has decided to keep the current date.  He stated that the provider charges a 300.00 cancellation fee if the cancellation is made less than one week (7 calendar days) from the scheduled appointment.  He stated that further associated costs include any fees for changes in airline tickets, and costs associated with the medical management team that assisted in arranging this appointment.


I clarified with Mr. McConahy that no benefits are currently being paid on this claim, and reminded the parties that the recourse ER has for EE failure to attend a scheduled EIME would be in the form of a petition to suspend any benefits awarded for the period of "noncooperation". 


Mr. Jensen stressed that EE was not "noncooperating" but requesting a different appointment date.


. . . .


ACTION:


Mr. Jensen and Ms. Hosford will confer on whether or not she will attend the scheduled appointment.


After the prehearing conference the employee and employer or their representatives did not speak to each other again until after the EME appointment passed, without attendance by the employee.  The issue we must decide is whether the employee's failure to attend the EME can be excused for good cause.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

AS 23.30.095(e) requires, in pertinent part:


The employee shall...at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.... An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board.... If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .


8 AAC 45.090(g) provides:


If an employee does not attend an examination scheduled in accordance with AS 23.30.095(k), AS 23.30.110(g), or this section, 


(1) the employer will pay the physicians fee, if any, for the missed examination, and


(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination.  If the board finds


(A) good cause for not attending the examination did not exist, the employee's compensation will be reduced in accordance with AS 23.30.155(j) to reimburse the employer the physician's fee and other expenses for the unattended examination; or


(B) good cause for not attending the examination did exist, the physician's fee and other expenses for the unattended examination is the employer's responsibility.


Based on our review of the employee's testimony and on the facts outlined above, we find good cause existed for the employee not attending the examination.  Specifically, we rely on her testimony that she had notified the employer of her economic need to operate her concession booth at the fair to earn money to support her family.  We also note that the fair is of relatively short duration, and that she would have been available for an appointment as early as August 10, 1997. 


Despite the employer's contention that it expected the employee and her attorney to consult concerning the possibility of changing her mind to attend the August 4, 1997 appointment, there is no mention given that the employee would contact the employer to report the conclusion reached from those discussions.  One could easily infer that the employer would not be contacted, unless there was a change in the employee's position.


In sum, we find it reasonable for the employee not to attend the scheduled EME, as scheduled.  Given the absence of evidence in the record that the employer considered alternative appointment dates and made no effort to confirm the employee's attendance at the instant appointment, before the seven-day cancellation fee applied, we find the employer is responsible for covering the cancellation fee.


ORDER

The employer's petition for an order requiring the employee to pay a cancellation fee for missing the August 4, 1997 EME appointment is denied and dismissed.


Dated at Fairbanks, Alaska this 13th day of February, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown,



 Designated Chairman



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kathleen K. Hosford, employee/applicant; v. City of Fairbanks, employer; Self-Insured,/petitioner; Case No.9610965; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 13th day of February, 1998.



Lora J. Eddy, Clerk
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