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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTHUR R. SHORT,
)



)


Employee,
)



)
DECISION AND ORDER


and
)



)
AWCB Case Nos.
9329066

JOHN CABOT TRADING CO.,
)

9126488



)


Employer,
)
AWCB Decision No. 98-0037



)


and
)
Filed in Anchorage, Alaska



)
February 25, 1998

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


   Petitioners,
)



)


v.
)



)

KEENER PACKING CO. INC.,
)

Uninsured Employer,
)



)


and
)



)

MICHAEL SAWINSKI; SUZANNE DEANS,
)

a.k.a., SUZANNE SAWINSKI; and 
)

DONALD CHABOT,
)



)


Corporate Officers and/or Directors,    )


  Respondents.
)

                                                                                   )


We heard the petitioners' joint request for penalties on February 11, 1998 at Anchorage, Alaska.  Attorney Michael Jensen represents the employee petitioner.  Attorney Trena Heikes represents the employer petitioner, John Cabot Trading Co. and its insurer (Cabot).  Attorney William Artus represents Donald Chabot (Chabot) and Suzanne Deans, a.k.a. Suzanne Sawinski (Deans).  Michael Sawinski (Sawinski) did not appear or otherwise participate, and is apparently not represented.  No appearances were made on behalf of the uninsured employer, Keener Packing Co. (Keener).  We closed the record at the hearing's conclusion. 


ISSUE

Whether to award penalties under AS 23.30.155(f) for late payment of amounts ordered in Short v. Keener Packing et. al., AWCB Decision No. 97-0217 (October 23, 1997) (Short I herein).


SUMMARY OF THE PROCEEDINGS AND ARGUMENTS

The history in this claim is long and protracted.  We incorporate by reference our prior decisions and orders.  In Short I we ordered:


1.  Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot are each personally, jointly, and severally liable for the payment of all compensation and other benefits for which Keener is liable to the petitioners, in accordance with this decision and order. 


2.  Keener and the above named individuals shall pay $49,563.46 for the employee's medical benefits.  Short v. Cabot Trading Co. et. al., AWCB Decision No. 95-0205 (August 10, 1995). 


3.  Keener and the above named individuals shall pay the employee's attorney's fees and costs, inclusive total to date, $14,972.92.  


4.  Keener and the above named individuals shall pay Cabot's attorney's fees and costs, inclusive total to date, $40,572.86.  


5.  Keener and the above named individuals shall pay interest at the statutory rate and penalties in accordance with this decision.  We reserve jurisdiction should further disputes arise.


In Short v. Keener Packing et. al., AWCB Decision No. 97-0237 (November 19, 1997) (Short II herein) we ordered:  "Keener, Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot shall pay an additional $585.00 for [the employee's] attorney's fees and an additional $80.00 for paralegal costs."


No party has paid any amount awarded in Short I or II (or any of our many previous orders).  On November 20, 1997 Cabot and the employee filed a joint petition for penalties under AS 23.30.155(f).  On November 21, 1997 Chabot and Deans timely filed an appeal of our decision in Short I (Chabot v. Short, 3AN-97-9708 Civil).  On December 19, 1997, Chabot and Deans filed a "Motion for Stay of Award Pending Appeal" in the Superior Court.  


In his January 5, 1998 decision on Chabot's Motion for Stay in Chabot v. Short, 3AN-97-9708 Civil, the Honorable Sigurd E. Murphy ordered:  


it is ORDERED that the Motion for Stay of Award Pending Appeal is granted as to Chabot only.  The enforcement of the compensation award against Donald Chabot is stayed* pending a final decision by this court on the appeal.  *except as to payment of [Alaska National Insurance Company's] costs and attorney's fees.  (Italicized text hand written by Judge Murphy).


The employee and Cabot argue that if a stay is not obtained from the superior court, any award ordered by the Board must be paid within 14 days of the decision's issuance.  They argue that our penalty statute operates automatically by law.  They assert the employee appealed 28 days after our decision in Short I.  Chabot and Deans failed to move for a stay until December 19, 1997.  The order on the motion for stay was not issued until January 5, 1998, 75 days after our decision in Short I.  Petitioners assert that the statutory penalties in this situation is mandatory under AS 23.30.155(f).  Last, Cabot argues Judge Murphy specifically permitted it to pursue its reimbursement for interest and costs and attorney's fees under AS 23.30.155(d).


Cabot and Deans argue that they advised the Board, Cabot and the employee, of their appeal and pending request for a stay on December 19, 1997.  Cabot and Deans argue that their timely appeal from the compensation ordered precludes our awarding a penalty, except as to payment of costs and fees to Cabot as ordered by Judge Murphy.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  PENALTIES.


AS 23.30.155(f) provides:  


If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.  (Emphasis added).


AS 23.30.125 provides in pertinent part:


(a) A compensation order becomes effective when filed in the office of the board as provided in AS 23.30.110 and, unless proceedings to suspend it or set it aside are instituted as provided in (c) of this section, it becomes final on the 31st day after it is filed. . . . 


(c) If not in accordance with law, a compensation order may be suspended or set aside, in whole or in part, through injunction proceedings in the superior court brought by a party in interest against the board and all other parties to the proceedings before the board.  The payment of the amounts required by an award may not be stayed pending final decision in the proceeding unless upon application for an interlocutory injunction the court on hearing, after not less than three days' notice to the parties in interest and the board, allows the stay of payment, in whole or in part, where irreparable damage would otherwise ensue to the employer.  The order of the court allowing a stay shall contain a specific finding, based upon evidence submitted to the court and identified by reference to it, that irreparable damage would result to the employer, and specifying the nature of the damage.


Compensation includes an award of medical benefits under the Workers' Compensation Act Childs v. Cooper Valley Electric Association, 860 P.2d 1184, 1192 (Alaska 1993).  Compensation also includes an award of attorney's fees and costs under the Workers' Compensation Act.  Croft v. Pan Alaska Trucking Inc., 820 P.2d 1064 (Alaska 1991).  


The Board has consistently concluded that the language of subsection 155(f) is mandatory in its terms:


We have repeatedly concluded that we have no authority to excuse the penalty on a late payment under an award no matter how appealing the reason for late payment may be.  See e.g., Gallagher, AWCB No. 840311 at 2.  Unlike the AS 23.30.155(e) late-payment-without-an-award penalty, subsection 155(f) provides no conditions under which a late-payment-under-an award penalty may be excused.  Smith v. Kenai Auto AWCB Decision No. 89-0327 (December 15, 1989) (citing, Stockley v. Nobble Mechanical, AWCB Decision No. 87-0304 (November 27, 1987), Harbison v. Polygon Enterprises AWCB Decision No. 86-0244 (August 26, 1986)).  


We find the facts regarding the penalty issue are not in dispute.  We find Chabot and Deans failed to file their motion for a stay, let alone receive an actual order to stay before the deadline set forth in AS 23.30.155(f).  We find Respondents' failure to either pay or stay automatically triggered the penalty provision under AS 23.30.155(f).  We find our penalty provisions are mandatory and that Chabot and Deans have failed to articulate any reason why a stay was not sought or ordered within 14 days of the issuance of our decision in Short I.  We find the delay in paying or seeking a penalty in the particular case to be particularly egregious.  No appellate action was taken until 28 days after our decision in Short I (14 days late).  58 days passed after our decision in Short I before Chabot and Deans motioned the Superior Court for a stay (44 days late).  82 days passed before the Superior Court granted a partial stay.  In light of this egregious delay, and the mandatory nature of AS 23.30.155(f), we conclude we must award penalties.  


Accordingly, we conclude Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot are each personally, jointly, and severally liable for the payment of AS 23.30.155(f) penalties as follows:  


1.  Keener and the above named individuals shall pay a penalty to the employee in the amount of $12,390.87 for not timely paying the employee's medical benefits ($49,563.46 X .25). 


2.  Keener and the above named individuals shall also pay to the employee a penalty of $3,909.48 for not timely paying the employee's attorney's fees and costs ($14,972.92 + $665.00 = $15,637.92 X .25).


3.  Keener and the above named individuals shall pay Cabot a penalty of $10,143.22 for not timely paying its attorney's fees and costs ($40,572.86 X .25).  

II.  ATTORNEYS' FEES.


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.


We find we have awarded the employee penalties which total $16,300.35.  We find an award of attorney's fees under AS 23.30.145(a) would exceed an award of attorney's fees under AS 23.30.145(b) for the work the employee's attorney performed on the penalty issue.  Accordingly, we must award the employee an additional award of attorney's fees under AS 23.30.145(a) on the penalty issue of $1,780.04 ($250.00 + 1530.04).  Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot are each personally, jointly, and severally liable for the payment of these attorney's fees.  
AS 23.30.155(d) provides in pertinent part:  "When a final determination of liability is made, any reimbursement required, including . . . all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination."  Cabot's February 6, 1998 Affidavit of Attorney's Fees and costs details $708.45 for attorneys' fees and $335.50 for paralegal costs.  In addition, Cabot's counsel verbally supplemented her affidavit at hearing with two additional hours at $135.00 per hour.  We conclude that Cabot is due an additional $1,313.45.  We find Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot are each personally, jointly, and severally liable for the payment of these attorney's fees and costs.


ORDER

1.  Michael Sawinski, Suzanne Deans (a.k.a, Suzanne Sawinski), and Donald Chabot are each personally, jointly, and severally liable for the payment of all penalties and attorney's fees and costs awarded herein.  


2.  Keener and the above named individuals shall pay to the employee total penalties of $16,300.35 in accordance with this decision and order.  


3.  Keener and the above named individuals shall pay the employee's attorney an additional $1,780.04.  


4.  Keener and the above named individuals shall pay Cabot a penalty of $10,143.22 for its failure to timely pay attorney's fees and costs as awarded in Short I, and an additional $1,313.45 for additional attorney's fees incurred following Short I.


Dated at Anchorage, Alaska this 25th day of February, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl Jacquot, 




Designated Chairman



 /s/ Philip Ulmer  



Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur Short, employee; and John Cabot Trading Co., employer; and Alaska National Insurance Co., insurer/petitioners; v. Keener Packing Co., (Uninsured Employer); and Michael Sawinski; and Suzanne Deans; and Donald Chabot, corporate officers/respondents;  Case Nos. 9126488 & 9329066 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of February, 1998.



Debra C. Randall, Clerk
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