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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ALLEN BLOOM, JR.,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9402612



)

TEKTON, INC.,
)
AWCB Decision No. 98-0039



)


Employer,
)
Filed in Anchorage, Alaska



)
March 5, 1998


and
)



)

STATE FARM FIRE & CASUALLY C0.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard the employee's request for a change of physician, and for a compensation rate adjustment on December 17, 1997, in Anchorage, Alaska. The employee was represented by attorney Michael J. Patterson. The employer and its insurer were represented by attorney Trena L. Heikes. The record closed at the conclusion of the hearing.


ISSUES
1. Whether the employee should be allowed to designate another physician under AS 23.30.095(a).

2. Whether the employee is entitled to a compensation rate adjustment.


SUMMARY OF THE EVIDENCE
It is undisputed that on February 14, 1994, the employee was working as a carpenter and lifting a long board.  At that time, he twisted his back and began having back and left leg complaints.

The record reflects that the employee started treating with Christopher Horton, M.D., an orthopedic surgeon, in February 1994.  After an unsuccessful program of physical therapy, Dr. Horton referred the employee to William B. Reinbold, M.D., orthopedic surgeon, in May 1994, who he performed spinal surgery.  In October 1995, the employee started treating with Louis L. Kralick, M.D., an orthopedic surgeon, who performed a second spinal surgery.  In June 1997, Dr. Kralick referred the employee to Michael Gevaert, M.D., specializing in physical and rehabilitation medicine.  In his last report in July 1997, Dr. Gevaert stated:  "I explained to Mr. Bloom that I am unable to help him.  There is nothing on clinical examination or diagnostic testing to indicate that a referral for a second opinion is required . . . ."


It is undisputed that in determining the employee's compensation rate in 1994, the employer correctly utilized AS 23.30.220(a)(1).  At that time, the employee's total gross earnings in 1992 and 1993 of $40,641.00 produced a compensation rate of $262.89.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Change in Physician.


AS 23.30.095(a) states in pertinent part:


When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.


In reviewing the facts, we find that initially, the employee's attending physician was Dr. Horton.  He in turn, referred the employee to Dr. Reinbold who performed the first surgery.  Because of the referral, we find Dr. Reinbold was not an attending physician.


Next, we find the employee changed his attending physician from Dr. Horton to Dr. Kralick, who performed the second surgery.  He, in turn referred the employee to Dr. Gevaert.  Because of the referral, we find Dr. Gevaert was not an attending physician.


The employee contends he is entitled to change physicians a second time without the employer's consent because Dr. Gevaert refused to treat him, and would not refer him to another physician.  In support of his contention, the employee cites to two of our decisions and orders.  In the first one, Clymer v. Walton Adjustment Services, AWCB Decision No. 95-0068 (March 10, 1995), the employee changed from doctor A to doctor B; doctor B referred the employee to doctor C who recommended a course of treatment; doctor B refused to administer the recommended treatment; and finally the employee changed to doctor C.  We held that because doctor B refused to treat the employee, doctor C was a "substituted" doctor and this was not a change of doctor.  In Stempniak v. Pioneer Alaska Fisheries, Inc., AWCB Decision No. 95-0012 (January 24, 1995)
 the employee was injured in Homer, Alaska and was flown to a hospital in Anchorage where he was treated by doctor A.  The employee then flew to the Mayo Clinic to be under the care of doctor B.  Doctor B performed surgery, and when the employee returned to his home in Homer, he began treating with doctor C under the direction of the doctor B.  We held that when the employee left the care of doctor B at the Mayo Clinic and went home to be treated by Dr. C, he merely made a "substitution" of, as opposed to a change in attending physicians.


While the facts in these cases might similar to those in the case at bar, we find them distinguishable.  In Clymer and Stempniak, the need for treatment was not at issue.  The question was who could or would administer the treatment.  In effect, the question was a matter of fairness to the employee.  In Clymer, we held that if one of the employee's designated physicians "refused" to treat, then the employee should not be penalized, and should have the opportunity to select another physician. We found that because one physician dropped out of the equation, it was only fair to allow another physician to "substitute" for him.  


In Stempniak, we determined that it would be unrealistic to force the employee to return to the Mayo Clinic for treatment on a regular basis after his return to his home in Homer.  The use of the word "substitution," was appropriate because the Homer physician treated the employee under the Mayo Clinic physician's direction. 


Under the facts in this case at bar, we find the question of the need for a "substitution" does not arise.  In the cases noted above, some event beyond the employee's control intervened which disallowed the employee his rights under AS 23.30.095(a).  In this case, however, Dr. Gavaert did not "fail to treat" the employee.  He merely concluded that further treatment was not necessary from a medical perspective.  We find that because Dr. Gavaert found no medical reason to treat the employee, he was correct in not referring him to yet another physician.  We find the employee asked for a profession medical opinion from Dr. Gavaert and he got it.  Because of this, we find the employee was not affected by outside events which would raise any fairness questions.


Based on these findings, we conclude the employee is not entitled to another change of physicians under AS 23.30.095(a). Accordingly, the employee's request is denied and dismissed.


II. Compensation Rate Adjustment.


It is undisputed the employee's compensation rate was calculated under AS 23.30.220(a) as it existed in 1994, the year of his injury. The legislature amended §220 in 1995 (effective date September 4, 1995).  The employee argues that he is entitled to a compensation rate adjustment which would reflect the 1995 amendments.


We find the employee does not give a legal reason, or any reason, for that matter, to either explain or substantiate his claim that the 1995 amendments should be given retroactive application to a 1994 injury.  Unless otherwise provided, the effective date established by the legislature prevails.  In this case, September 4, 1995.  Pan Alaska Trucking v. Crouch, 773 P.2d 948 (Alaska 1989). We find nothing indicating a different  effective date was intended.  We conclude that the 1995 amendments to §220 are not be given retroactive application to the employee's 1994 injury.  Accordingly, his claim is denied and dismissed.


ORDER

1. The employee's request for designating another attending physician under AS 23.30.095(a) is denied and dismissed.


2. The employee's claim for a compensation rate adjustment is denied and dismissed.


Dated at Anchorage, Alaska this 5th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder 


Russell E. Mulder,



Designated Chairman



 /s/ Florence S. Rooney 


Florence S. Rooney, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Allen Bloom, Jr., employee/applicant; v. Tekton, Inc. , employer; and State Farm Fire & Casually Co., insurer/defendants; Case No.9402612; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of March, 1998.



Brady D. Jackson III, Clerk
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     �See also, Williams v. Cal Worthington Ford, AWCB Decision No. 93-0254 (October 13, 1993).







