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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RAYMOND BRENDLA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9403257



)

OSTERMAN FISH,
)
AWCB Decision No. 98-0042



)


Employer,
)
Filed in Anchorage, Alaska



)
March 9, 1998


and
)



)

CIGNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim for benefits on November 13, 1997 in Anchorage, Alaska.  Attorney Michael Jensen represents the employee.  Attorney Robert McLaughlin represents the employer.  We closed the record on February 10, 1998 after the parties had submitted all necessary documentation.


ISSUES
Whether the employee's claim is compensable.


SUMMARY OF THE EVIDENCE
The employee testified he injured both wrists on February 2, 1994, while working for the employer.  Time sheets reflect that the employee began working for the employer on January 28, 1994.  Time sheets further reflect he worked 7¼ hours the first day; the description of the work done on that day is "breaker and manifolds."  On January 29, 1994 he worked 13 hours; the description of the work done on that day is "offload/drive and picked up crab."  On January 30, 1994 he worked 8 hours; the description of the work done on that day is "pack crab and build boxes."  On January 31, 1994 he worked 18½ hours; the work done on that day is described as "offload crab." On February 1, 1994 he worked 5 hours; the description of work done on that day is "offload prep and clean up."  On February 2, 1994 he worked 2¾ hours; the description of work done on that day is "pack crab."  The employee testified that he was hired as a buyer, but worked off-loading crabs.  


The employer submitted testimony from Constantine Landt, a coworker, and Rick Dalrymple, the supervisor, stating the employee refused to work as an offloader, and did not perform much work while employed for the employer.


The employee's medical history reflects that broke his right wrist in October of 1992.  He sought treatment with C. Dresher, M.D.  Dr. Dresher's chart notes in March of 1993 reflect the employee continued to suffer pain from this injury.  On August 27, 1993, Dr. Dresher's nurse stated in the chart notes: "Ph. call from pt.  He states he no longer works for PAM lumber.  He is going to school & learning keyboarding.  He had to quit a job washing dishes because it caused his wrist to become so painful that he couldn't type.  He would like to try a Rx of Ansaid.  He will call us if he does not get better."


Dr. Dresher wrote in the employee's chart on September 1, 1993: 


He developed rather severe bronchitis and was cared for by Dr. Newell.  He was off work for two weeks and loss [sic] considerable weight.  When he returned to work, his employer told him he wanted him to take a drug test.  The patient refused and he was let go.  This was the end of June.  He then took a job doing dishwashing but his wrist swelled and bothered him.  This is the wrist that he broke.  Now he is taking some courses on keyboarding and he notes pain in his elbows. . . . His wrist has a mild deformity from loss of the volar tilt.  It has a good range of motion which is fairly painless.  He is tender in the proximal flexor muscles just distal to the medial epicondyle. I think this is due to teninitis due to the keyboard work he is doing and is not accustomed to.  I gave him some samples of Ansaid.

Dr. Dresher's nurse wrote on September 3, 1993:


Ret. pts call.  He states he is having so much difficulty c swelling & soreness in his elbow that he was unable to go to school today.  He requests a letter stating his diagnosis & the disability it causes.  He will take that to welfare for help with food stamps or other aid.


The employee testified that he graduated from the clerical program in December of 1993.  In late January he went to Alaska to work for the employer.  He testified he first noticed swelling in his wrist on January 29, 1994.  He went to Ron Brockman, D.O., at Iliuliuk Clinic in Unalaska. Dr. Brockman's reports indicate he knew the employee fractured his wrist in 1992, but do not indicate he knew of the employee's history of tendinitis.  Dr. Brockman wrote on February 16, 1994: "in all reasonable medical probability, this condition for which Mr. Brendla was treated on 2/2/94 and 2/8/94 is work related."  The employer paid compensation to the employee until November 9, 1994.  


Upon his return to Washington in February, 1994, the employee sought treatment with a number of physicians.   Paul Jacobsen, M.D. first began treating the employee on February 15, 1994.  In a report dated that day, Dr. Jacobsen stated:


Mr. Brendla took a job unloading crab in Alaska.  He hadn't worked there a week before his right hand began to swell and become very painful.  He saw a local physician who diagnosed tendinitis.  He was given light duty for a week.  During that week, he worked more with his left hand and developed tendinitis to his left forearm and elbow.  He again saw the doctor who took him off completely from work for 5 days. . . . Having known Mr. Brendla from this past year, I do not know of any pre-existing tendinitis.  

Dr. Jacobsen wrote the following in a letter to Ms. Torgerson dated May 20, 1994 regarding the employee's need for reemployment benefits: "Mr. Brendla suffered a severe bilateral forearm and hand tendinitis while on the job as a seafood handler and laborer for Osterman Fish in late Jan. of 1994."  


In September of 1994, Dr. Jacobson referred the employee to Sharon Crowell, M.D.  Dr. Crowell testified via deposition that she believed the employee's condition is work related.  (Crowell dep. at 12).  Dr. Crowell further testified that she did not find the employee's medical history important in determining the cause of his injury.  (Id. at 24).  


Dr. Crowell referred the employee to Paul Puziss, M.D., in July 1995.  Dr. Puziss wrote the following in a July 3, 1996 report:


He is capable of working at this time as much as he can and will return after his scan.  The swelling began about February 1994 when he returned from Alaska after off-loading live crab.  In other words, the mass came on not after the fracture, but after work usage.  


Dr. Puziss, in a letter to the employee's attorney dated February 12, 1996, stated he did not agree with an IME's opinion stating the employee's condition was not work related because the employee had no history of prior problems in either forearm until the 1/30/94 injury, and the employee's problems are new and there is no pre-existing condition.  


On February 27, 1997, Dr. Puziss learned of the employee's late 1993 upper extremities problems.  He stated that this information is important in diagnosing a cause to the employee's injuries. (Puziss dep. at 21).


Dr. Crowell referred the employee to Robert Djergaian, M.D, in February of 1995.  Dr. Djergaian wrote the following on February 28, 1995:


He states he was in good health with the only significant previous problem being a back injury in 1986 and a right wrist fracture in 1992.  He was left with no residual pain or limitations.  He had just finished a training program for keyboarding when he went to Alaska to work on a crab boat.  He had been working for the equivalent of two pay stubs off loading crabs.  He said they would work 12 to 14 hours a day and at times they would work up to 36 hours a day lifting heavy crabs.  


Dr. Puziss referred the employee to Eric Long, M.D. who reported the following in his August 9, 1995 report:


Once the fishermen and the processors agreed on crab prices, the crab fishery began, and Raymond began to work offloading crab from crab boats.  In order to make up for lost time, the boats and the processors were working practically around the clock, and Raymond was handling crab 16+ hours per day.  By the time he had done this for about four days, he had developed marked pain and stiffness in the wrists, forearms and elbows. . . . 


Raymond had worked in construction for a number of years.  In mid-1993,  he began attending classes at Business Computer Training Institute, hoping to qualify for different work.  He completed training, but had not been able to find suitable employment as a computer operator when he somewhat reluctantly accepted the offer of employment in Dutch Harbor in January 1994.


At the employer's request, Richard McCollum, M.D., examined the employee on December 14, 1994.  The employee told Dr. McCollum that he worked for two pay periods and never had any symptoms in the upper extremities or treatment or injury prior to January 30, 1994.  Dr. McCollum concluded in his report:


There was not any trauma; the patient had only been working for a short time.  He had only had two paychecks when this injury occurred.  I do not see that it is related to the industrial injury.  The original doctor said that it was not trauma-induced, but later said that it was.  If it is accepted, however, then at this time I see no indications for further diagnostic or therapeutic measures.  he has had a number and variety of different symptoms documented throughout the chart; as an example, at one point he had medial elbow pain, but now he has lateral elbow pain, so this examiner cannot really provide a firm diagnosis at this time that requires any further diagnostic or therapeutic measures.

Dr. McCollum stated in his deposition that the employee's medical history is critical in making a proper diagnosis of causation.  (McCollum dep. at 9).  Furthermore, the length of employment is also critical.  (Id.).


At the employer's request, Jerry Nye, M.D., examined the employee on November 7, 1995.  Dr. Nye diagnosed mild lateral epicondylitis bilaterally.  The only significant problem Dr. Nye identified was an ulnar nerve problem in the right elbow.  Dr. Nye was unable to relate Mr. Brendla's problem to what he was told was a three week period of employment.  According to Dr. Nye, any upper extremity problems that may have developed during the employee's work would have resolved shortly after the employment ended.  According to Dr. Nye, the employee was capable of employment and had no measurable impairment.  Dr. Nye found that Mr. Brendla was medically stationary and required only conservative treatment for his tennis elbow.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined "`substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210(Alaska 1976)).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  



"[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection." Burgess Const. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981).  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, 693 P.2d at 871.  The presumption applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991). 


We find the employee has established a preliminary link between his upper extremity injury and his employment with the employer through his own testimony and through the testimony of Dr. Crowell.  We find the employer overcomes that presumption with Dr. McCollum and Dr. Nye's testimony that the employee's disability did not arise from his work with this employer.  Therefore, the presumption drops out and the employee must prove his claim by a preponderance of evidence.  We find the employee has failed to do so.


We find the employee's treating physicians, Drs. Jacobsen, Crowell, Puziss, and Djergaian all rely on the employee for the history of his injury.  We find the employee told these physicians he did not have problems with his upper extremities after his wrist healed in 1992 and prior to his work for the employer in 1994.  We find, however, that the employee had upper extremity problems in late 1993, a few months before he began working for the employer. These problems in 1993 were significant enough to restrict his participation in a clerical program, and resulted in him quitting a job as a dishwasher.


Furthermore, we find the employee consistently told his doctors that he worked for a time span involving two paychecks.  We find that such a statement infers the employee worked at least two weeks and that a doctor would make such an inference when determining the causation of his injury.  However, we find his time sheets reflect he worked 5½ days.


Furthermore, the employee consistently told his doctors he worked long hours during those two pay periods.  However, we find time sheets reflect the employee worked over ten hours on only two days, and worked eight hours or less on the remaining four days.  We find this work schedule not to have significantly long days. 


We place great weight on the time sheets and find they most accurately reflect the employee's work history over either the employer or the employee's testimony.  We further find Dr. Dresher's chart notes regarding the employee's upper extremity problems in late 1993 most convincing.  These facts are inconsistent with what the employee told the physicians who examined him.  We find the employee's inconsistent medical and work history significant.  We find the previous medical problems and the employee's work hours are very important when a physician is making a diagnosis on causation. This finding is supported by the testimony of Dr. Pusizz, the employee's treating physician and Dr. McCollum.  Therefore, we discount any doctors opinions that rely on the history supplied by the employee.  


We adopt the opinions of Dr. McCollum and Dr. Nye.  Dr. McCollum determined that the employee's history is significant when dealing with causation.  He is the only doctor with this opinion, who gave a diagnosis on causation after learning of the employee's correct medical history.
 Based on this reasoning, we find the employee has failed to prove his claim by a preponderance of the evidence.  Therefore, we conclude the employee's claim should be denied.  Because we find the employee's claim not compensable, we also deny the employee's claim for attorney fees pursuant to AS 23.30.145


ORDER

The employee's claim for compensation, medical benefits, and attorney fees are denied and dismissed.


Dated at Anchorage, Alaska this 9th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Raymond Brendla, employee/applicant; v. Osterman Fish, employer; and Cigna Insurance Co., insurer/defendants; Case No. 9403257; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of March, 1998.



Brady D. Jackson, III, Clerk

SNO

�








     �Dr. Crowell did give a diagnosis regarding the employee's medical condition after learning of the employee's medical and work history, but she did not find such information important.







