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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY L. HOLMES,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9309243



)

CAST & CREW PAYROLL, INC.,
)
AWCB Decision No. 98-0045



)


Employer,
)
Filed in Anchorage, Alaska



)
March 11, 1998


and
)



)

CNA INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


On February 24, 1998, we heard Employee's claim for reemployment benefits on remand from the August 7, 1997 order by the Honorable Milton Souter in Superior court case number 3AN-95-7028-CI.  Attorney Michael Jensen represents Employee.  Attorney Constance Livsey represents Employer.  We closed the record at the end of the hearing.


ISSUES

1. For how long should Employee's reemployment benefits be suspended for his failure to select a reemployment plan specialist?


2. To what amount of attorney fees and costs is Employee entitled?


SUMMARY OF THE EVIDENCE, PROCEEDINGS AND ARGUMENTS

On May 14, 1993, Employee injured his left forearm while working for Employer.  Employee timely requested reemployment benefits.  On March 8, 1994, reemployment specialist Steven Coley found Employee eligible for reemployment benefits. 

On April 28, 1994, Reemployment Benefits Administrator (RBA) Designee, Mickey Andrew, sent Employee a letter notifying him of his eligibility for benefits.  The letter stated, in part:


If you wish to receive reemployment benefits, please choose a rehabilitation specialist from the attached list. . . . Your response must be received in our office within ten days after you receive this letter.  A late response may result in a change in your eligibility status. 

(Emphasis in original).


The letter was sent by regular mail to Employee's post office box in Valdez. The last two digits of the ZIP code were transposed.  At the June 21, 1995 hearing, Employee testified he did not recall receiving the letter.  RBA Designee Andrew, also testified at the June 21, 1995 hearing, stating her computer files contain the following entry dated May 2, 1994: "Employee CALLED W/ QUESTIONS, SENT RS RESUMES."  Ms. Andrew explained the entry meant: "Employee called with questions, sent rehabilitation specialist resumes."


Employer continued to pay Employee his permanent partial impairment (PPI) benefits on a biweekly basis until about mid-June 1994 when Employee's PPI was exhausted.  On June 21, 1994, Employer mailed Employee a compensation report reflecting the final payment of PPI.  Under the "remarks" section, the compensation report stated: "Mr. Holmes has not selected a re-employment counselor."  Employee testified at the June 1995 hearing that he did not recall receiving the compensation report either.  


On August 10, 1994, Employee filed an Application for Adjustment of Claim (AAC) to "reclassify permanent benefits paid since 2/14/94 as temporary total disability benefits [TTD] or 041K benefits from 2/14/94 until 6/6/94, fees, interest and costs."  Employer's August 30, 1994 Answer denied Employee's claims.  


The April 11, 1995 prehearing conference summary indicates the compensability of reemployment benefits was disputed.  The summary recorded the Employer's position as follows:  "Employee was found eligible but chose to waive the benefit, he continues to work through the union and is making more now than at the time of injury."


Attorney Jensen's May 22, 1995 letter to RBA Doug Saltzman, states, in pertinent part:  "The Notice of Eligibility was never received by Mr. Holmes. . . . Had he received it he would have requested plan preparation by the same counselor who determined him eligible. . . . Please assign a vocational rehabilitation counselor to prepare the vocational reemployment benefits plan. . . . "  Attorney Livsey's May 26, 1995 letter to RBA Saltzman states, in part:  "We object to your assignment of a vocational rehabilitation counselor, as Mr. Holmes' entitlement to this benefit is in dispute. . . . The employer believes . . . that his long delay in responding to Ms. Andrew's April 28, 1994 letter constitutes a waiver of any entitlement to such benefits he might have had." 


At the June 21, 1995 hearing, Employee argued that he was entitled to reemployment benefits, including AS 23.30.041(k) benefits, retroactive to February 19, 1994, the date he requested reemployment benefits, because he did not receive Andrew's April 20, 1994 letter notifying him of the deadline to select a reemployment specialist.  Employer argued it was not liable for Employee's reemployment benefits because such benefits were forfeited when Employee failed to timely select a reemployment specialist.


The Board found Employee probably would not have called Ms. Andrew on May 2, 1994 unless he was responding to her letter.  The fact she sent him rehabilitation specialists' resumes strongly suggested the subject matter of their conversation was the letter.  Therefore, the Board found Employee had received the RBA's notification of eligibility for benefits no later than May 2, 1994.  Holmes v. Cast & Crew Payroll, AWCB Decision No. 95-0190 (July 20, 1995);  (Holmes I).  The Board also found there was no excuse for Employee's failure to select a rehabilitation specialist for over 11 months, and concluded Employee had forfeited all reemployment benefits.  The Board subsequently granted reconsideration, but in addition to affirming its decision in Holmes I, also issued the following supplementary findings:


We find Employee's unexcused failure to select a rehabilitation specialist for eleven and one-half months after he received notification of eligibility constitutes non-cooperation under AS 23.30.041(n).  We therefore conclude, under AS 23.30.041(n), Employer may terminate Employee's benefits.  [Footnotes deleted].

Holmes v. Cast & Crew, AWCB Decision No. 95-0212 (August 18, 1995); (Holmes II).


Employee appealed
 and prevailed.  In his August 7, 1997 written order, which memorialized his July 21, 1997 decision from the bench, the Honorable Milton Souter stated, in part:


This Court finds, . . . , that the Board failed to consider and apply waiver or estoppel principles in denying Holmes vocational reemployment benefits pursuant to AS 23.30041(g).


This court specifically finds that the evidentiary record does not establish:


1) An actual or implied representation by the appellant that he was waiving his vocational reemployment benefits and 


2) Substantial detrimental reliance on the part of the appellees on any such representation.


Therefore, this Court reverses the Decision and Orders of the Board and remands this case back to the Board with directions to properly consider and apply the principles of waiver and estoppel consistent with this Court's findings.


The parties offered no new evidence at the February 24, 1998 hearing even though the December 11, 1997 prehearing conference summary stated that Employer intended to call "several fact witnesses at the hearing."  Instead, the parties limited their presentation to rearguing the evidence of record from the prior hearings and on appeal.
  


Employer argued again that the record demonstrated Employee waived his right to reemployment benefits and should therefore be estopped because it relied on such failure to its detriment.  Alternatively, Employer argues that stipend benefits should resume no earlier than May 22, 1995 when Employee's attorney finally wrote RBA Saltzman asking that a rehabilitation specialist be assigned to develop a plan.


Employee argued that the Superior court had already ruled that the record did not support a finding of waiver by Employee or detrimental reliance by the Employer to support an estoppel defense.  Therefore, Employee requests stipend benefits from August 30, 1994 (the date Employer denied benefits in its Answer to Employee's AAC) through November 8, 1995 when TTD benefits were reinstated following Employee's surgery.  Alternatively, Employee requests stipend benefits from either the Employer's January 23, 1995 Controversion, or from the April 11, 1995 prehearing conference when Employee said he would pursue reemployment benefits despite Employer's position that such benefits had been forfeited because of the delay in selecting a reemployment counselor.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

First, we address the issue of interpreting the Superior court's order.  We find the court contemplated that, on remand, another evidentiary hearing would be held to permit the introduction of evidence related to the issues of estoppel and waiver.  We base this finding on the court's determination that the record, as it existed on appeal, did not support a finding that Employee waived his right to reemployment benefits or that the Employer had relied to its detriment on the Employee's failure to select a reemployment counselor for plan development.  Despite this finding by the court, it nevertheless "remand[ed] this case back to the Board with  directions to properly consider and apply the principles of waiver or estoppel . . . ."  We find that because no additional evidence was introduced, there is no reason for us to arrive at a different conclusion from that of the Superior court.  Consequently, we adopt the Superior court's factual finding that "the record does not establish" an actual or implied waiver of benefits by Employee or detrimental reliance by Employer for Employee's failure to select a reemployment counselor.  Based on the reasoning set forth in Fields v. Doyon Drilling, 4FA-94-2790 CI (November 21, 19995) and adopted by the Superior court in this claim,
 we conclude Employee did not forfeit his right to reemployment benefits.


1.  For how long should Employee's reemployment benefits be suspended for his failure to select a reemployment plan specialist?


The only question remaining then is the amount, if any, of AS 23.30.041(k) stipend benefits to which Employee may be entitled.  We find the Superior court did not disturb our finding that Employee was notified of his obligation to select a reemployment counselor to prepare a plan within ten days.  We find the first affirmative action taken by Employee for this purpose was Attorney Jensen's May 22, 1995 letter to RBA Saltzman requesting the assignment of a counselor, more than 11 months later.         


The House Judiciary Committee sectional analysis for SB 322, April 6, 1988, describes the major legislative purposes behind amending the vocational rehabilitation provisions in AS 23.30.041. Section 10 of the analysis reads in part:  "The overall goal of these changes is to promote a prompter, more efficient, more cost-effective, successful, and less litigated rehabilitation system."

See also, An Act Relating to Workers' Compensation, and Providing for an Effective Date: Hearings on SB 322 before the House Judiciary Comm., 15th State Leg. (April 16, 1988) (statement of Committee Chairperson John Sund that the revisions to the vocational rehabilitation system attempted to remedy the problems of the Act by making the system voluntary).


We find Employee's ll month delay excessive and, while such delay is not sufficient for forfeiture, we conclude he is not entitled to benefits before he took the affirmative action necessary to reinstate the reemployment process.  Therefore, we conclude Employee is entitled to AS 23.30.041(k) stipend benefits from May 22, 1995 until November 8, 1995.


2.  To what amount of attorney fees and costs is Employee entitled?


In addition to an award for his time spent preparing for, and attending this hearing, Attorney Jensen requests an award of fees and costs as set forth in his Third Supplemental Affidavit of Attorney's fees and Costs. (Hearing Exhibit 1).  Employer argues such Affidavit is inaccurate to the extent it duplicates fees previously set forth in Jensen's first and second affidavits.  To the extent there is a duplication, Employee concedes Employer is entitled to an offset.  Furthermore, Employer argues that Jensen's fees should be apportioned, to exclude fees incurred before the "reactivation" of reemployment benefits date, May 22, 1995.  Employer does not dispute Employee's cost bill.


AS 23.30.145(a) provides in part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. 


AS 23.30.145(b) further provides: 


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


In the past, we have awarded Mr. Jensen $195.00 per hour given his years of experience in representing workers' compensation claimants.  Coffey v. Polar Builders, AWCB Decision No. 97-0010 (January 16, 1997).  We see no reason to depart from that schedule because we find the description of activities, and the time spent in those activities, reasonable for this case given the nature, length and complexity of the central legal issue surrounding Employee's request for reinstatement of his reemployment benefits.  8 AAC 45.180(d)(2).


For the purpose of AS 23.30.145(a), we find Employer controverted Employee's request for reinstatement of reemployment  benefits and that Employee's attorney successfully prosecuted the claim. For these reasons, we conclude this case justifies a fee in excess of the statutory minimum fee provided in AS 23.30.145(a). See Coffey v. Vertec Corp. 3AN-87-6848 CI (Alaska Super. Crt., February 6, 1988).


The central issue litigated in this claim was whether Employee's delay in selecting a reemployment counselor resulted in a total forfeiture of all his reemployment benefits (Employer's position) or merely the suspension of benefits (Employee's argument).  We find Employee's attorney, Jensen, successfully prosecuted the central issue.  We further find the "reactivation date" offset argument made by Employer is only tangential to the central issue.  Consequently, we find Employee's fees should not be apportioned to exclude services rendered before the "reactivation" date, May 22, 1995.  Therefore, we find Jensen's request for fees incurred before May 22, 1995, as set forth in his February 24, 1998 Affidavit, are recoverable to the extent they do not duplicate fees in prior affidavits.  


Reviewing the affidavits, we are unable to determine exactly which entries may doubly account for time spent by Jensen.  Therefore, we direct the parties to review the affidavits and any supporting documentation to arrive at a consensus on the actual time spent by Jensen, including time spent in preparation for, and attendance of, this hearing.  Reviewing the "costs" portions of the affidavits, we find expenses incurred are fully recoverable under our regulation, 8 AAC 45.180(f).


ORDER

1.  Employer shall pay Employee AS 23.30.041(k) benefits from May 22, 1995 through November 8, 1995.


2.  Employer shall pay Employee his full and actual attorney fees at the rate of $195.00 per hour, to include an hour and one-half for time spent preparing and attending this hearing, in accordance with this decision.


3.  Employer shall pay Employee's costs in an amount of $282.63.


Dated at Anchorage, Alaska this 11th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold 


Rhonda Reinhold,



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary L. Holmes, employee/applicant; v. Cast & Crew Payroll, employer; and CNA, insurer/defendants; Case No. 9309243; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of March, 1998.



Debra Randall, Clerk

SNO

�








     �Between the time Employee appealed and the Superior court issued its order, another hearing was held on November 12, 1996.  Although Employee requested reemployment benefits, the Board determined:


	These benefits must be denied and dismissed at this time for two reasons. . . . When the employee appealed our decision and order . . . , we lost jurisdiction over the reemployment issue.  Second, because we have awarded medical expenses for the surgery in question, [such] a request . . . is premature because the need for it depends on the success of that surgery.  Holmes v. Cast & Crew, AWCB Decision No. 96-0484 (December 24, 1996); (Holmes III).  


     �The Superior court upheld the "unopposed finding of the Board that [Employee] received the [RBA's] notification of eligibility by May 2, 1994" determining that [t]his is a factual question and is supported by substantial evidence." 


     �We administratively note the January 8, 1998 job analysis for Employee's job at time of injury [Construction Worker I,869.664-014] reviewed by Douglas Harryman, M.D., states: [Employee] "cannot return to this occupation at this time -- pt will be released to unrestricted duties on approximately April 1st, 1998."  Employee is receiving TTD while recuperating from surgery.  We further note Employee's timely request for cross-examination of this report and therefore do not consider it here.


     �In Fields v. Doyon Drilling AWCB Decision No. 94-0152 (June 24, 1994) we concluded there was total forfeiture of reemployment benefits for the employee's unexcused failure to select a specialist for over seven months.  The Honorable Judge Steinkruger reversed finding that total forfeiture, rather than suspension, of reemployment benefits was too harsh a sanction.  The Honorable Judge Fabe came to a similar conclusion when she reversed our decision in Low v. Phoenix Seafoods, AWCB Decision No. 94-0075 (March 30, 1994).  Specifically, Judge Fabe concluded that total forfeiture was not an available sanction under either AS 23.30.041(g) or (n).  Low v. Phoenix Seafoods, 3AN-93-6109 (Alaska Super., November 21, 1995).


     �We think it is unfortunate Employee will receive stipend benefits for the period of May 1995 until November 1995 even though he was not actively involved in plan development because the claim was contested.  The law then was unsettled on the question of whether such a delay would result in total forfeiture of benefits as opposed to suspension.  Now that the law is settled on this issue, we would expect parties in the future to proceed with all due diligence to promote the efficient use of reemployment benefits.







