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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARTHA AMAYA,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case Nos.
9428745M



)

9411818

OUR LADY OF COMPASSION CARE,
)

9403573



)


Employer,
)
AWCB Decision No. 98-0046



)


and
)
Filed in Anchorage, Alaska



)
March 11, 1998

AETNA CASUALTY & SURETY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this claim on February 25, 1997 at Anchorage, Alaska.  The employee appeared, representing herself.  Attorney Constance Livesy represented the employer.  We closed the record at the hearing's conclusion.  


ISSUES

1.  Whether the employer must reimburse certain diagnostic medical expenses.


2.  Whether the Reemployment Benefits Administrator (RBA) Designee abused her discretion finding the employee eligible for a reemployment benefits eligibility evaluation.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee claims injuries to her low back at L5-S1, her right shoulder, and her right elbow occurring on February 25, 1994, June 24, 1994, and October 19, 1994.  The employer admitted liability for the employee's medical costs which are "reasonable, necessary, and related to [these] injuries."  (Employer's November 5, 1997 Answer).


Facts Regarding Medical Expenses.


Only three medical procedures remain in dispute.  In her November 3, 1997 letter, Ms. Livsey wrote:


As you know, you have filed workers' compensation claims against Providence Extended Care Center relating to alleged injuries on 2/25/94, 6/24/94, and 10/19/94.  These injuries involve only your low back (L5-S1) and your right shoulder and right elbow.


The first bill ($224.70) which you presented was for a "carotid duplex US" at Providence Imaging Center on January 31, 1996.  According to the collection agency for Providence Imaging Center, it was ordered by Dr. John Smith because of a possible head injury.


The second bill ($1,903.50) was for two MRI imaging studies done at Providence Imaging Center on May 23, 1996.  These MRI studies were ordered by Dr. Jay Makin "to rule out stroke."  Though Dr. Makin noted the possibility  that your symptoms "might all have something to do with workers' compensation issues,"  the results of the MRI studies were not consistent with any of your reported symptoms from you (sic) work injuries.  See, Reports of Jay Makin, 5/20/96, 5/31/96.


On January 30, 1996, the employee presented to the emergency room.  In his January 31, 1996 report, John J. Smith, M.D., stated:


This is a 50-year-old female who was brought to the emergency room by a friend.  She states that today she has had weakness in her legs bilaterally and complains of fasciculations or muscle twitching in both of her legs.  She also has similar but less severe symptoms involving her arms.  She has the sensation of paresthesias involving the right side of her face and the right side of her scalp.


In addition to what is mentioned above, she also complains of more localizing weakness involving her right lower extremity particularly with some paresthesias involving it as well.  She states that she has a problem with a pinched nerve in her back, and she has had problems involving her right leg in the past.  Likewise, she has had problems involving the right side of her face and scalp intermittently for a period of time apparently extending beyond years which she relates to sympathetic surgery involving her right axillary region 15 years ago.


Dr. Smith diagnosed:  "Constitutional symptoms/subjective neurological symptoms.  Doubt cerebrovascular accident but that is a possibility."  Dr. Smith scheduled the employee for a "carotid Doppler flow study" on January 31, 1996.  On January 31, 1996, David A. Moeller, M.D., performed this test.  This test was essentially normal.


In his May 14, 1996 report, Robert Fu, M.D., the employee's treating physician, noted:


The other thing is that now she has less shoulder range of motion for the right shoulder and also she has something unexplainable, which is numbness and tingling with a feeling of her lips getting big as well as her tongue.  This occurs on and off to the extent that Martha is very worried that she is starting to have a stroke.  She has not seen a neurologist. . . . 


She indicates that she has pain in the right knee, which on examination is essentially normal.  She has pain in her lower back and she has jerky movements of her right leg and I really could not explain this physiologically on physical exam.


I am at a loss to explain all of her conditions.  Since there is concern that she may have a central nervous system problem I am referring her to Dr. Makin for a consultation and also for management.


In his May 20, 1996 report, Jay D. Makin, M.B.B.S., M.D., noted: 


Due to her continued symptoms she was referred here to rule out a stroke.  The patient denies any history suggestive of cranial nerve dysfunction in the past or present.  She denies any hemisensory or hemi-motor problems.  During the last month she started having five minute long jerking spells in the right lower extremity. . . . 


She also stated that because of her back problems and numbness she does not feel comfortable working.  She also complains of pain in her left shoulder and left neck.  At times when she bends her neck she will feel dizzy and a weird sensation rising from her chin radiating to both sides of her face.  At time she also has electric shock like activity. . . .


PLAN OF MANAGEMENT:  We should try to rule out any other causes for her sensory disturbances from the brain or cervical spine.  This can include strokes, tumors, etc.  My feeling at this time is that since she has had two years of persistent symptoms that have not gone away or changed, there is a possibility that this might all have to do something with Workman's Compensation issues.  An MRI of her brain and cervical spine area will help to rule out tumors, strokes, etc.  Thereafter further attempts at a diagnosis should be made.


Two MRI's were performed on May 23, 1996.  The cervical spine MRI radiology report diagnoses:  "Minimal bulging C5-C6 disk with some minor osteophyte formation in the foramina, not significantly narrowing the foramina.  Minimal disk herniation C5-C6 without foraminal narrowing."  The brain MRI radiology report diagnoses:  "Sinusitis.  Prominent right frontal white matter venous angioma.  Otherwise normal brain MRI."


The employer argues it does not serve as the employee's general medical insurer, and that it is not responsible for conditions not related to her work injuries.  The employer argues it should not have to pay for the diagnostic carotid artery test, and the MRI's to rule out the possibility of a stroke. The employer asserts these billings are clear references to neurological problems.


Facts Regarding the Employee's Eligibility Evaluation.


In her January 12, 1998 letter, Workers' Compensation Officer, Betty Johnson wrote to the employee:


State law establishes three criteria before an eligibility evaluation can be assigned.  You must have the following:  


a.  A compensable claim;


b.  an injury that may permanently prevent your return to the job at the time of injury; and


c.  when filing your request 90 days after the employer knew of the injury, an unusual and extenuating circumstance that prevented your timely filing.


A review of your file shows that compensability is not an issue so you meet the criteria for (a).  Your file contains medical reports that indicate you cannot return to your job at the time of injury so you meet the criteria for (b).  I will now consider the reasons that you have presented regarding (c).

Ms. Johnson found the employee made a timely request and found that the employee is entitled to an evaluation for reemployment benefits.


Regarding reemployment benefits, the employer requests we review and reverse Ms. Johnson's decision to send the employee for an eligibility evaluation.  The employer argues the RBA should consider other factors (in addition to items a-c listed above) when deciding to send the employee for an eligibility evaluation.  The employer asserts the employee has no permanent partial impairment rating, and that she has returned to the work she performed at the time of her injury, in addition to other work that meets ruminative wage.  In addition, the employer asserts there may be a last injurious exposure issue present, and an additional employer may need to be impleaded.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Medical Expenses.


AS 23.30.095(a) provides in pertinent part:  The employer shall furnish medical . . . treatment . . . for the period which the nature of the injury or the process of recovery requires."  AS 23.30.395(20) provides in pertinent part: "`Medical and related benefits' includes but is not limited to physicians' fees, nurses' charges, hospital services, hospital supplies . . .  as may reasonable be required which arises out of or is necessitated by an injury."  Our regulation, 8 AAC 45.082(a) provides in pertinent part:  "The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer."


AS 23.30.120 provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that . . . the claim comes within the provisions of this chapter."  Medical benefits are considered part of an injured workers' compensation.  (Childs v. Copper Valley Elec. Ass'n 860 P.2d 1184 (Alaska 1993)).


We find the employee has established a preliminary link that her medical bills are covered, triggering the presumption of compensability, with her testimony and the reports of Drs. Smith and Makin.  Next, the employer must overcome the presumption with substantial evidence.  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller v. ITT Arctic Servs., 577 P.2d 1044 (Alaska 1978).  In complex medical claims expert medical evidence may be necessary.  Veco, Inc. v. Wolfer, 693 P.2d 312 (Alaska 1981).  If any doubt exists as to the substance of medical testimony, it must be resolved in favor of the employee.  Beauchamp v. Employer's Liab. Assurance Corp., 477 P.2d 993 (Alaska 1978).  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381 (Alaska 1991).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (Alaska 1991).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  A longstanding principle that must be included in our analysis is that inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984)


We find the employer failed to come forward with any substantial evidence to rebut the employee's presumption.  The employer did not offer any evidence to contradict Dr. Makin's opinion that the employee's condition and resultant diagnostic tests may be related to her workers' compensation injury.  Accordingly, we conclude the employer shall pay for or reimburse the employee for the medical bills identified above.


Had we found the employer rebutted the presumption, we would nonetheless come to the same conclusion.  Once the presumption is rebutted, the employee must prove her claim by a preponderance of the evidence.  The employer asserts the medical procedures are not reasonable and necessary for treatment of the employee's work related injuries.  We disagree.  We find that when the employee sought treatment in January and May of 1996 she reasonably believed her work injury was causing her complaints.  Her doctors appear to agree her complaints may be work related.  The diagnostic tests the employer takes issue with were performed to rule out possible causes for the employee's complaints.  Had these tests shown the employee's complaints stemmed from a non-work-related source (a stroke for example), and that her work or work injury did not aggravate or accelerate the condition, then the liability for treatment for the non-work-related condition would not lie with the employer (although we believe the diagnostic test itself would be an employer's responsibility).


In summary, we find the diagnostic tests, done in this case to rule out possible causes of the employee's complex complaints, are reasonable and necessary.  These tests did not rule out the employee's work as a cause.  The employer shall pay for these tests, or reimburse the employee if she has already paid.


II.  Review of Eligibility Evaluation Determination.


AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post-injury physical capacities . . .;


(2) the employee has been previously rehabilitated in a former worker's compensation claim . . . .; or


(3) at the time of medical stability no permanent impairment is identified or expected.


We find section 41 provides two aspects to reemployment; that is, an eligibility evaluation and reemployment benefits.  Each aspect has its own threshold requirements.  There are several prerequisites to qualify for an eligibility evaluation.  The request for the evaluation must be made within 90 days after notice of the injury, and there must be evidence that the injury "may permanently preclude" an employee's return to the occupation at the time of injury.  Under section 41(c) there is no requirement that the employee has or may have a permanent impairment. To be eligible for reemployment benefits under 41(f), a permanent impairment must be identified or expected.   


We have long recognized the RBA's discretion in suspending various stages of the reemployment process.  In Ward v. Korobkin Construction, AWCB Decision No. 93-0164 (June 25, 1993), the Board found the employee did not have a permanent impairment and directed the RBA to discontinue the eligibility evaluation process.  In Smith v. Weona Corporation, AWCB Decision No. 91-0152 (May 17, 1991), the Board remanded to the RBA with instructions to conduct a full eligibility evaluation when the employee did not have any ratable PPI, but had some impairment and could not return to his pre-injury work.  In McClanahan v. Nana/Coates Diamond Drilling, AWCB Decision No. 90-0214 (August 30, 1990) we affirmed the RBA's decision to continue with the eligibility evaluation process regardless of the employee's 0% PPI rating.  McClanahan also found:  "We believe the Administrator has been vested with rather broad discretion to carry out his responsibilities under the Alaska Workers' Compensation Act.  Specifically, we believe that under his authority in AS 23.30.041(c), the Administrator could have chosen to refer Employee for an evaluation, or to deny Employee's request."  Id. at 3-4.  We are to uphold the decision of the Administrator absent abuse of discretion on the Administrator's part.  AS 23.30.041(d).


The employer argues the employee does not appear to be eligible for reemployment benefits (the employee has not yet identified any PPI, and has made a return to her pre-injury work) and we should stop the costly eligibility evaluation.  We find the RBA may suspend an eligibility determination as the employer requests.  However, we also find that the employer has not requested the RBA do so.  We find we can not find any abuse of discretion on the RBA's part when the RBA has not yet exercised his discretion in this regard.  We find the employer's request is premature;  accordingly, we deny and dismiss the employer's request for review.


ORDER

1.  The employer shall reimburse the employee or pay for the diagnostic tests described herein in accordance with this decision and order.  


2.  The employer's request for review and reversal of the employee's eligibility for a reemployment benefits evaluation is denied and dismissed.


Dated at Anchorage, Alaska this 11th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl Jacquot,



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member



 /s/ Philip E. Ulmer 


Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Martha Amaya, employee / applicant; v. Our Lady of Compassion Care, employer; and Aetna Casualty & Surety, insurer / defendants; Case Nos. 9428745M, 9411818, and 9403573; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of March, 1998.



Brady D. Jackson III, Clerk
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     �This same document denies liability for "medical costs which are not reasonable, necessary or related to the injuries of 2/25/94, 6/24/94, and 10/19/94, which are not in accordance with a treatment plan under AS 23.30.095(c), which exceed the treatment frequency standards of 8 AAC 45.082(f) and which do not comply with the usual customary fee schedules of AS 23.30.095(f)."  







