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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DARRYL BURSE,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9614327

PRINCESS TOURS,
)



)
AWCB Decision No. 98-0051


Employer,
)



)
Filed in Anchorage, Alaska


and
)
March 17, 1998.



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard Employee's claim for temporary total disability benefits (TTD) in Anchorage, Alaska on February 24, 1998.  Employee is represented by Attorney Jill Wittenbrader.  Employer is represented by Attorney Richard Wagg.  We closed the record at the end of the end of the hearing. 


ISSUE

Is Employee entitled to TTD benefits from November 6, 1996 through April 30, 1997, attorney fees and litigation costs?


SUMMARY OF THE EVIDENCE

On July 16, 1996, Employee, who is left-handed, cut the middle finger on his left hand while stocking food in a refrigerator.  (July 16, 1996 Report of Injury).  Employee was released to light duty work about three weeks later and regular work on August 29, 1996.  (George Siegfried, M.D. August 15 and 29, 1996 Physician Reports).


Because of continued swelling and difficulty grasping things, Dr. Siegfried referred Employee to Anchorage Fracture and Orthopedic Clinic and then to Leslie Dean, M.D.  (Dr. Dean September 11, 1996 Physician Report).  Dr. Dean referred Employee to BEAR Physical Therapy but released him to "continue working full-time, full duty."  (Id.).  Employee finished the remainder of the season with Employer in his full-time temporary position as a stocker before accepting a full-time job at the Sullivan arena as a concession stands distributor.  Employee testified his job required lifting heavy items such as beer kegs.  Employee said swelling and pain in his left hand made it difficult to grasp or handling such heavy items.  Employee's co-worker, Raymond Wherry, testified that he and Employee agreed Wherry would do most of the heavy lifting, and Employee would lift the lighter items.


Wherry testified that their immediate supervisor "OK'd" the division of duties, but her supervisor did not.  Therefore, Employee was offered a job as a concession stand attendant at the same pay.  Employee testified that he rejected the position because it would require greater contact with the public, and he felt embarrassed about the loss of sight in his left eye from a childhood accident.  He terminated his job at the Sullivan arena November 6, 1996.  


The November 14, 1996 Physical Capacities Evaluation (PCE) report prepared by BEAR occupational therapist John DeCarlo states in part:


Mr. Burse demonstrated the ability to perform all physical demands of his job with the exception of lifting the kegs.  He demonstrated the ability to lift 80 pounds from [the] floor to a 12-inch height safely.  Mr. Burse will need assistance in lifting the kegs from floor to a 12-inch height.  If that is unacceptable, Mr. Burse would be able to work at the vendor station as the vendors do not lift kegs but do lift all the other items mentioned above.


There are no medical records documenting treatment or evaluation after the November 14, 1996 PCE.  Employee returned to his work as a stocker with Employer for the tourist season as scheduled on April 30, 1997.  The next day Employee went to Alaska Regional Hospital.  The emergency room note by Michael Levy, M.D., states:  "This patient's dominant hand is affected by a malady that keeps him from working due to discomfort and swelling. . . . [Robert Lipke, M.D.] feels that this represents a problem that will require surgery for resolution."  Dr. Lipke's May 2, 1997 report states:  "He was seen initially several months ago by Dr. Dean at which time the sagittal band subluxation was not apparent. . . . The patient needs to have sagittal band reconstruction."


Employee had reconstructive surgery.  Following his recuperation, he returned to work only to reinjure his hand when he fell on it when deboarding a train while working for Employer.  (July 31, 1997 Report of Injury).  The parties agree the second injury is not at issue here, only TTD benefits for loss of wages between November 6, 1996 and April 30, 1997 which Employee claims are related to his first injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.185 states:


In case of disability total in character by temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.395(10) defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  Medical stability is defined by AS 23.30.395(21) as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In Municipality of Anchorage v. Leigh, 823 P.2d 1241, 1246 (Alaska 1992), the court noted that AS 23.30.265(21) restricts the application of the presumption provided for in AS 23.30.120.  AS 23.30.120(a)(1) states:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter."  Based on Leigh, we have determined that the presumption of continuing disability under AS 23.30.120 still applies to some extent, when an employee seeks continuing temporary disability benefits based on the assertion his condition is not medically stable.  Platt v. Sunrise Bakery, AWCB Decision No.93-0208 at page 10 (August 25, 1993).  Essentially, the "employee may rely on a presumption that he [is] not 'medically stable'. . . [if he has] some evidence to raise the presumption [under AS 23.30.120]." Id.


We find, based on Employee's testimony and that of his friend, Wherry, that pain and swelling in Employee's left-hand made handling heavy items so difficult Employee was unable to perform the duties of his position as a distributor.  We find, based on Dr. Lipke's May 2, 1997 report, that Employee suffered from unresolved sagittal band instability.  We find such evidence is sufficient to attach the presumption Employee was not medically stable and therefore had a continuing disability under AS 23.30.120.


Because Employee has attached the presumption of continuing disability, Employer must produce substantial evidence Employee was not disabled during this time.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  Specifically, Employer must show Employee was either medically stable or had the capacity to earn the same wages at the same or other employment.  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991). Such evidence is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).


We find Employer has rebutted the presumption of continuing disability with substantial evidence.  We make this finding based on the following: 


1) Dr. Siegfried's August 29, 1996 report releasing Employee to his regular work with Employer;


2) Dr. Dean's September 11, 1996 report releasing Employee to "continue working full-time, full duty" in his job with Employer; 


3) the undisputed fact Employee finished the remainder of the tourist season with Employer in his full-time temporary position as a stocker; and


4) the November 14, 1995 PCE report by occupational therapist DeCarlo releasing Employee to the concession stand attendant job.


Because Employer has rebutted the presumption with substantial evidence, Employee must prove his claim of continuing disability by a preponderance of the evidence.  Wolfer, at 870.  Reviewing the record as a whole, we find Employee has not proven his claim by a preponderance of the evidence. We make this finding based on the fact that while Employee may have had an unresolved medical condition, it did not preclude his physical ability to earn wages at the job he held with Employer (for the full term of his temporary position) or at other employment, specifically, the concession stand attendant job at the Sullivan Area.


We find Employee chose not to accept the attendant job for reasons unrelated to his work injury.  Based on occupational therapist DeCarlo's November 14, 1996 PCE report, we find Employee had the physical ability to perform the work of an attendant.  Based on these findings, we conclude Employee had the "capacity" but not the willingness to earn wages in such position.  Therefore, we conclude Employee did not have a "disability," as that term is defined by AS 23.30.395(10), from November 6, 1996 when he refused the job of concession stand attendant until April 30, 1997 when he returned to work for Employer.  Accordingly, we will order that Employee's claim for TTD during that period be denied and dismissed.  Finally, because Employee is not the prevailing party, he is not entitled to attorney fees and legal costs pursuant to AS 23.30.145(a).


ORDER

Employee's claim for temporary total disability benefits from November 6, 1996 through May 1, 1997, attorney fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 17th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda Reinhold 


Rhonda Reinhold, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Darryl Burse, employee/applicant; v. Princess Tours, employer; and Industrial Indemnity, insurer/defendants; Case No. 9614327; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of March, 1998.



Brady D. Jackson, III, Clerk
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     �Fifty pound syrup bags, eighteen pound soft drink and beer cases, and thirty pound cheese cases. 







