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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD KIMBREL,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9621266



)

INDUSTRIAL BOILER & CONTROLS, INC.,
)
AWCB Decision No. 98-0062



)


Employer,
)
Filed in Anchorage, Alaska



)
March 20, 1998


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim on February 24, 1998 in Anchorage, Alaska.  Attorney Chancy Croft represents the employee.  Attorney Theresa Hennemann represents the employer.  We closed the record at the hearing's conclusion.


ISSUES

1. Whether the employer must pay penalties to the employee pursuant to AS 23.30.155.


2. Whether the employer must pay attorney fees and costs. 


SUMMARY OF THE EVIDENCE

The employer admits the employee injured his right shoulder in the course and scope of his employment on September 19, 1996.  The employer paid the employee temporary total disability (TTD) benefits during the time he was unable to work.  The employee returned to work in a limited capacity for employer at the end of April 1997.


At a May 22, 1997 hearing, the employee testified that at the time of his injury he was employed as a boilermaker, and his hourly rate of pay was $18.80 for "straight-time" hours, i.e., for the first 40 hours worked in a week.  For hours worked in excess of 40 hours per week, he was paid one-and-one-half times the straight time rate. The employee has been employed solely by the employer for the six years before the injury.


The employer's initial Compensation Report, dated October 14, 1996, indicated the employee's gross weekly earnings (GWE) were $752.00.  On January  8, 1997, the employer filed a Compensation Report showing the employee's GWE were $822.77 per week.  The employee testified the employer never told him the basis for this figure.
  When asked at the hearing how the GWE were computed to be $822.77, the employer indicated they included "some overtime" in the GWE, but not all the overtime in computing the GWE. 


On January 15, 1997 the employee filed his claim for a GWE determination and interest. On February 4, 1997 the employer filed a Notice of Controversion stating the reason for controverting benefits: "1) We have calculated compensation rate in accordance with 23.30.220 2) claimant does not have regularly scheduled overtime.  However we did utilize the overtime with the best 13 weeks at straight pay."  At this time, the employee was unrepresented.  At an April 4, 1997 prehearing conference, the employee indicated his calculation of his GWE, using the most favorable 13 weeks consecutive earnings, were $1,286.08.  According to the Prehearing Conference Summary, the employer indicated the issue was whether overtime and premium pay should be included in the compensation rate calculation, and whether the wage information submitted by the employee encompassed 13 or 14 weeks.  The Prehearing Conference Summary listed the issues for hearing as "compensation rate adjustment" and interest.


According to the employer's May 14, 1997 brief, the parties agreed the employee's earnings at the time of injury were calculated by the hour, he had worked for the employer for more than 13 weeks immediately preceding his injury, and his employment was not seasonal or temporary.  The parties agreed that two "Payroll Employee History Reports," attached to the employer's brief, accurately described the regular and overtime hours worked by the employee as well as the amounts received for  regular and overtime hours during the 52-week period before his injury.


On May 13, 1997 Croft filed his Entry of Appearance as well as a hearing brief on the employee's behalf.  In that brief, the employee addressed the issues of GWE, interest, and additional compensation (a penalty) under AS 23.30.155.  The employee asked us to base his GWE on all hours worked, multiplied by his straight-time rate of pay.


The employer contended "overtime" is used to mean the pay which an employee receives "for hours worked for other than [the] regularly scheduled hours."  The employer argues this interpretation would harmonize AS 23.30.220(a)(4)(A) with the Wage and Hour Act, AS 23.10.060 ("Payment for overtime").


In Kimbrel v. Industrial Boiler & Controls, Inc., AWCB Decision No. 97-0155 (July 18, 1997)(Kimbrel I) we concluded that "overtime" in the phrase "not including overtime or premium pay"  modifies the word "pay."  This means an employee's GWE are calculated by excluding the difference in the hourly rate of pay between the rate paid for straight time hours and the rate paid for overtime hours.  In other words, we count all hours worked, but multiply the hours worked by the regular rate of pay
 to compute the employee's "earnings."


Based on this decision, and the employer's controversion, the employee is requesting penalties and a finding that the employer filed a frivolous and unfair controversion.  The employee submitted a document "form" that he alleged the employer's insurance company relies on when setting its premium rates.  That form indicates that the insurer bases its premium rates on the payroll of the employer.  When determining the payroll, the form states: "OVERTIME is included also but at the straight time rate.  When you have paid overtime at time and a half, INCLUDE only 2/3 of the overtime."  The employee argues that the employer should not be capable of basing its premium on one rate of pay and an employee's gross weekly earnings on another rate of pay.


The employer argues it should not be penalized.  It argues the insurance companies are required to assess their premiums according to certain guidelines.  The employer further argues the way a premium is set has no relationship to the determination of GWE.  The employer argues we should not assess a penalty for controverting the employee's claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

If an employer controverts the employee's right to compensation, the employer must file a notice of controversion on or before the twenty-first day after the employer has knowledge of the claimed benefit.  AS 23.30.155(d).  The notice of controversion must be on a board-prescribed form and state the type of compensation and all grounds upon which the right to compensation is controverted. AS 23.30.155(a).


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  A penalty for a controversion not filed in good faith is twenty-five percent of the unpaid installment.


AS 23.30.155(o) states:


The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


In Cress v. State of Alaska, AWCB Decision No. 90-0147 (June 29, 1990), the Board stated: 


We note that neither "frivolous" nor unfair" are defined in the workers' compensation act.  As we pointed out in Snyder v. Alaska United Drilling, Inc., AWCB 89‑0103 at 3, (May 4, 1989), "[t]erms which are neither "technical words" nor ones with a "peculiar meaning" developed through legislative definition or judicial construction are to be construed according to their "common and approved" usages.  AS 01.10.040; United States Jaycees v. Richardet, 666 P.2d 1008, 1011 (Alaska 1983)."


However, frivolous has been extensively developed through judicial construction.  In Crawford and Co. v. Vienna, 744 P.2d 1175 (Alaska 1987), several workers brought a workers' compensation suit against Crawford and Co. (Crawford), an insurance adjuster.  The Alaska Supreme Court held that Crawford was neither an insurer nor employer which was responsible for payment of benefits under the Act.  The court further held there was "no legal basis" for the workers to bring suit against Crawford.  Accordingly, they concluded the suit was frivolous.


Another court held that the "test for determining if an action is frivolous or without merit is whether the plaintiff can make a rational argument on the law or facts in support of his claim."  Davis v. Oklahoma Dept. of Corrections, 516 F. Supp 5 (D.C. Okl. 1980).  See also Hart and Trinen v. Surplus Electronics Corp., 712 P.2d 491, 492 (Colo.  App. 1985).


We find the employer had a rational legal and grammatical argument for its interpretation of "overtime pay."  We do not find evidence that this argument was made in bad faith.  The employee argues that the employer's insurance premiums were based on a similar interpretation as that set forth in Kimbrel I.  The employee argues the employer should not be allowed to set an insurance premium on a high rate of pay, and then set the employee's GWE on a lower rate of pay.  We find the method of setting insurance premiums is not relevant to the statutorily mandated method of calculating GWE, and therefore, we will not create such a relationship.  We find the "form" cited by the employee regarding the method for calculating insurance premiums, does not prove that the controversion was frivolous or in bad faith.  We find the statutory language used to describe the method of computing the GWE has ambiguities, and the employer had a legal basis for controverting the employee's GWE calculation.  Therefore, we conclude the employee's claim for penalties is denied and dismissed.  


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted the employee's claim, we cannot award actual attorney fees under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees must be denied at this time.


ORDER

The employee's claim for a penalty and attorney fees are denied and dismissed.


Dated at Anchorage, Alaska this 20th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn 

                  
S. T. Hagedorn, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Edward Kimbrel, employee / applicant; v. Industrial Boiler & Controls, Inc., employer; and Alaska National Ins. Co., insurer / defendants; Case No.9621266; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of March, 1998.



Debra C. Randall, Clerk

SNO

�








     � Although the Compensation Report form directs Insurer to attach copies of the wage documents relied upon in figuring the GWE, this information did not accompany the copy of the report filed with us.  It appears the employee did not get this information either.  


     �In this case, the "regular rate" of pay would be either the $18.80 per hour or the "Davis-Bacon" wages paid in the 13-week period used to compute the GWE. 







