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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GERMAN ARIAS,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9505459

TYSON SEAFOOD GROUP,
)



)
AWCB Decision No.98-0063


Employer,
)



)
Filed in Anchorage, Alaska


and
)
March 20, 1998



)

PACIFIC CLAIMS,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim for benefits on February 24, 1998, in Anchorage, Alaska.  The employee appeared and represented himself.  Attorney Laura Farley represents the employer.  We closed the record at the hearing's conclusion.


ISSUE

1. Whether the injury was proximately caused by the employee's intoxication. 


2. Whether the employer must pay additional permanent partial impairment (PPI) benefits.


3. Whether the employer must pay additional medical benefits. 


4. Whether the employer must pay temporary total disability (TTD) from August 14, 1995 to the present.


SUMMARY OF THE EVIDENCE

The employee testified that he started working for the employer in 1993.  When he initially began working, he did not have pain in his back.   On March 21, 1995, he slipped on a fish and fell.  A half hour after the fall he noticed pain and notified the foreman.  He went to the breakroom for a short time, but returned to work that day.  He went to work the next day, and again informed the foreman of his injury.  He continued working until March 29, 1995, despite the pain.  He sought treatment with Keith Hediger, D.C., on March 30, 1995.  He was referred to Edward Voke, M.D., in Anchorage, who referred the employee to Michael James, M.D., also an Anchorage physician.  The employee stated the treatment he received in Anchorage worsened his condition.


In mid-August he returned to Kodiak after seeking treatment in Anchorage.  He resumed his treatment with Dr. Hediger at this time. On August 25, 1995, the employee was struck by a car while walking down the road.  He stated that he did not fall to the ground.  The car hit him in the shoulder. 


In September the employee sought a second opinion from Samuel Schurig, D.O.  On October 24, 1996 he was in a car accident as a passenger in a car.  He testified he was not injured in this accident.


The employee relies on the reports of Dr. Hediger to demonstrate that the car accidents in August of 1995 and October 1996 did not effect his condition.   Dr. Hediger's reports indicate he treated the employee for a lower lumbar injury after March of 1995.  (Hediger's April 3, 1995 report).  Dr. Hediger's report dated September 1, 1995, states the employee sought treatment on August 22, 24, and 29, 1995.  Dr. Hediger's report further states: "Patient was re-examined during this past month.  Changes were noted and appropriate treatment has been implemented with a positive response.  Patient claims Anchorage therapist forced him to injure his back in therapy." Dr. Hediger's September 15, 1995 report stated the employee sought treatment on September 1 and 5, 1995.  Dr. Hediger's report further stated: "Patient was hit by a truck as a pedestrian on 8/25/95.  Patient didn't mention this until his second visit after the fact on 9/01/95."


The employee argues he has been unable to work because of his work related injury. The employee further argues he should receive benefits for a 17% PPI.  He bases these arguments on Dr. Schurig's reports.  Dr. Schurig's October 31, 1995 report states:


I reviewed the spinal x-rays taken at Dr. Hediger's office on 8/22/95 and these showed the Grade I to II spondylotlosthesis of L5 forward on the sacrum with parts defects.  I sent the patient to Alpine Physical Therapy for inclinometer range of motion testing and obtained 8% impairment for a lack of range of motion of the lumbosacral spine and 2% impairment for the thoracic spine.  The tests were considered valid per the AMA Guides to Evaluation of Permanent Impairment, Third Edition.  The AMA Guides lists spondylolisthesis Grade I or Grade II as 8% impairment of the whole person under table 49, page 73.  Adding the two spinal lumbar impairments on the combined tables chart equals 15% with 2% added from the thoracic range of motion equals 17% impairment of the whole person for his thoracolumbar injury.


I notice that Dr. James discounted his impairment by 50% for a pre-existing condition.  I would not normally do this unless there was some documentation of a previous injury.  While it's well known that spondylolisthesis results from a pars defect congenital abnormality which is brought into play by a moderate to severe lumbosacral strain which compromises the ligaments and causes the spondylolisthesis to become apparent.  Normally the spondylolisthesis does not become apparent until some type of injury manifests itself because supporting ligaments keep the L5 vertebra in place in spite of the underdevelopment of the pars which would normally hold L5 in place.  Suffice it to say I have no history of a previous injury, therefore he was asymptomatic until the time of the injury which, in my thinking, would not discount him for a pre-existing condition.

On February 5, 1996 Dr. Schurig wrote: 


Assessment is grade I - II spondylolisthesis of L5 on S1 with lumbosacral strain and as a second injury cervical and upper thoracic sprain secondary to the motor vehicle accident. . . . He would not be able to return to his former occupation lifting fish cases because of the bending and the repetitive nature of lifting and the weight of the boxes he has to lift.  I don't believe he would have any limitation due to the upper back and neck injury.

On March 7, 1996, Dr. Schurig stated:


We talked about his returning to work.  Obviously he would not be able to go back to fish packing, but if he were to be retrained to a light duty occupation which had sitting for less than 30 minutes at a time, standing for less than 40 minutes at a time, avoiding forward bending and walking more than 10 minutes at a time, and avoiding lifting over 20 pounds on a frequent basis, then he perhaps could work.  I suggested he go to DVR for assistance.


The employee further argues that his injury was not caused by intoxication.  He testified he was not arrested for drinking and driving on March 20, 1995, however he was arrested on November 12th for drinking and driving. He did not testified as to the year of this arrest.


The employer argues that it does not have to pay any further benefits.  The employer has already paid PPI benefits based on Dr. James' 6% PPI rating.  In addition, the employer paid the employee TTD benefits until August 13, 1995, the date Dr. James opined the employee was capable of returning to work. 


The employer relies on the opinion of Dr. James.  Dr. James' reports indicate he was treating the employee for a lower lumbar injury.  (James' July 12 and 24, 1995 report).  In an August 10, 1995 report, Dr James stated the following: "Using combined value tables, 7 + 5 = 12%.  I believe this should be discounted by 50% for preexisting pathology (grade 2 spondylolisthesis), leaving a residual of 6% impairment of the whole person. . . . I believe the patient is capable of returning to his previous occupation." 


The employer also relies on the opinion of Thad Stanford, M.D., who examined the employee on April 19, 1997. The employee attended an independent medical evaluation with Dr. Stanford at the request of Progressive Insurance for injuries allegedly sustained in the October 24, 1996 motor vehicle accident.  On April 19, 1997, the employee told Dr. Stanford that the day after the October 24, 1996, accident he had pain in the neck, mid-back, chest, left shoulder, low back, and both legs.  Dr. Stanford concurred with Dr. James' diagnoses of L5-S1 spondylolisthesis and added multiple pain behaviors.  Dr. Stanford stated that the prognosis was guarded due to the employee's multiple pain behaviors. Dr. Stanford opined that the employee could return to work.  Dr. Stanford further stated:


I do not consider his treatment reasonable and necessary. It has been mostly passive chiropractic, . . . I don't this gentleman's [sic] had physical therapy for this particular accident.  He has had a swimming program, and I would not argue with that though I do not feel that it's something that has to be dealt with by a third party.  I've already commented on the passive modalities. 


The employer argues the employee's intoxication was a proximate cause of his injury.  The employer submitted a business record from Safe Harbor, an alcohol treatment center, which states the following:


Last time he drank was March 20, 1995.  His BAC on the time of arrest was .197.  His pattern of drinking is 7 beers at one time on the weekends (once a month).  He reports that he did not used [sic] to drink at all in El Salvador.  He was 21 years old the first time he drank. Client stated that he had a problem with drinking.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether the injury was proximately caused by the employee's intoxication.

AS 23.30.120 reads in pertinent part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 


(1) the claim comes within the provisions of this chapter; . . .


(3) the injury was not proximately caused by the intoxication of the injured employee. . . .


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that the employee, through his testimony established the presumption that his injury was not proximately caused by his intoxication.


AS 23.30.235 provides in part:


Compensation under this chapter may not be allowed for an injury . . . .



(2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee's physician.

See also, Parris-Eastlake v. State of Alaska, AWCB Decision No. 96-0405 (October 2, 1996).


8 AAC 45.120(e) provides in pertinent part: "Hearsay evidence may be used for the purpose of supplementing or explaining any direct evidence, but it is not sufficient in itself to support a finding of fact unless it would be admissible over objection in civil actions."


We find the employer has failed to rebut the presumption and prove that the employee's intoxication was a proximate cause of his injury.  The employer merely submitted hearsay evidence that the employee may have been intoxicated the night prior to his work-related injury.  Pursuant to 8 AAC 45.120(e), that evidence is not sufficient to support a finding of fact.  Furthermore, this evidence would merely demonstrate that the employee had been drinking alcohol, and does not relate the intoxication to the cause of the work-related injury.  Therefore, we find the employee's injury was not proximately caused by the employee's intoxication.

2.  Whether the employer should pay additional PPI and TTD benefits and medical costs.

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


AS 23.30.095(k) and AS 23.30.110(g) provide that we may, exercise our discretion and order a second independent medical evaluation (SIME) in disputes involving necessity of treatment, PPI, and TTD.  (Moore v. K & L Plumbing and Heating, AWCB Decision No. 95-0095 (April 10, 1995);  Gilmore v. Stanley Smith Security, AWCB Decision No. 92-0203 (August 19, 1992)).  Under AS 23.30.110(g), we may order the employee to submit to an examination whether or not a dispute exists.  In the case before us the parties have presented records regarding the employee's condition.  We find the reports of Drs. Stanford and James are contradictory to the reports of Dr. Schurig regarding the necessity of treatment, PPI, and TTD.  Further, we find the SIME will assist us in ascertaining the rights of the parties. As 23.30.135(a).  Accordingly, we conclude an SIME is appropriate, and we order the employee to submit to one.  The employer shall pay the cost of the examination.


To avoid delay, we refer this matter to the attention of the Workers' Compensation Officer Cathy Gaal in Anchorage.  We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  We find a physician with a specialty in orthopedics should perform the SIME.  Douglas Smith, M.D., is a physician on our list who specializes in orthopedics; therefore, we choose Dr. Smith to perform the SIME.  If the employee has been seen by Dr. Smith  the employee or employer shall notify Ms. Gaal of this conflict within ten days from the date this decision is issued.  The parties may submit a list of no more than five questions they would like us to consider asking Dr. Smith.  The requested information shall be directed to Ms. Gaal in our Anchorage office within fifteen days from the issue date of this decision.


We further direct the employer to make two copies of all the medical reports in its possession related to this case.  The copies are to be placed in two bound volumes in chronological order, from oldest to newest, each page numbered consecutively.


Within 15 days after the date of this decision, the employer must serve the copies of medical reports upon the employee.  The employee must review the copies of the medical records within ten days after being served.  The employee must make sure all medical reports have been copied. Within ten days after the employee is served with copies of the medical records, the employee must file the medical records with us together with an affidavit that he has reviewed the copies and they are complete.
 After receiving the copies of the medical records, we will send the copies to Dr. Smith.  We retain jurisdiction over the employee's claim pending receipt of the SIME report.


After the SIME process is complete and Dr. Smith has submitted his report the Division will conduct a prehearing to establish a future schedule.  The parties shall contact Ms. Gaal within ten days after receiving Dr. Smith's report in order to calendar this prehearing.


ORDER

1. The employee's claim is not barred under AS 23.30.235(2).


2. The employee shall submit to a medical examination in accordance with this decision.  The employer shall pay the cost of the examination.  The parties shall proceed in accordance with this  decision and order.


Dated at Anchorage, Alaska this 20th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, 



Designated Chairman



 S.T.Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of German Arias, employee / applicant; v. Tyson Seafood Group, employer; and Pacific Claims, insurer / defendants; Case No.9505459; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of March, 1998.



 Brady D. Jackson, III, Clerk

SNO

�








     �If copies of the medical record prepared by the employer are not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with us and serve a copy upon the employer.  The employee should contact Workers' Compensation Officer Cathy Gaal in the Anchorage office if he has any questions.    







