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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TAMARA DOHMEN,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9613022

THE PET STOP,
)



)
AWCB Decision No. 98-0065


Employer,
)



)
Filed in Anchorage, Alaska


and
)
March 23, 1998



)

AMERICAN MOTORISTS INS.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employer's request for a determination of who the employee's attending physician is on March 10, 1998 at Anchorage, Alaska.  Attorney Charlie Coe represents the employee.  Attorney Tasha Porcello represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Who is the employee's attending physician?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured her low back at L4-5 on July 12, 1996.
  On July 19, 1996, the employee presented to Larry Ingle, M.D., at Northcare who diagnosed an acute lumbar strain.  (Dr. Ingle, July 23, 1996 report).  Dr. Ingle ordered an MRI which was performed on August 2, 1996.  This MRI showed:  "Mild L4-5 disc bulge without neurla impingement or HNP."  (Leonard Fisk, M.D., August 2, 1996 report).


On referral from Dr. Ingle, the employee presented to Michael H. Newman, M.D., on August 14, 1996.  In his report of the same date, Dr. Newman stated:  


I think this is the kind of injury that is likely to heal completely with conservative treatment, and I would just continue that with the addition of some physical therapy for strengthening.  She can pursue any activities that her symptoms will allow including return to work as soon as her symptoms are good enough for that.  If she fails to improve in another couple of months, I would refer her to one of the physiatrists for more intensive conservative treatment.  In the very unlikely event that these symptoms persist six months to a year, then perhaps a more aggressive approach might be taken, but I think that is extremely unlikely.


On August 16, 1996 Dr. Ingle referred the employee to Alpine Physical Therapy for evaluation and treatment.  The employee participated in physical therapy at Alpine and at the Y.M.C.A.  The employee reported improvement with the physical therapy.  On referral from Dr. Ingle, Robert Fu, M.D., examined the employee on November 5, 1996.  In his report of the same date, Dr. Fu recommended:  "I would recommend a work hardening program. . . . I will be following her during the time she is involved in the BEAR program.  


At the request of the employer, Ronald C. Brockman, M.D., examined the employee on November 22, 1996.  In his report of the same day, Dr. Brockman opined:


The claimant's current complaint is supported by the objective finding of point tenderness over the sacroiliac ligament on the right.  This is related to the job injury of 12 July 1996.  There is no evidence or a pre-existing condition, re-injury, or significant exacerbation that is responsible for the claimant's complaints.   


The present course of treatment has been reasonable and necessary.  I do not feel that the BEAR Work-Hardening Program is reasonable or necessary.


I recommend that this claimant have the point tender area over the right sacroiliac ligament injected with cortisone and Marcaine. . . . She should also have her right sacroiliac joint treated with osteopathic manipulative therapy on once-per-week basis for no more than six weeks. . . . 


My suggestion is that she continue on a no-work basis during this treatment time.  There are no indications of any permanent impairment.  I also believe that it is important for her to continue her physical therapy with an increased emphasis on lumbar rotation and flexion-extension strengthening.


Following Dr. Brockman's examination, the employee consulted the insurer's adjuster, Susan Crocker.  Based on Dr. Brockman's recommendation that she should have osteopathic manipulative therapy (OMT), the employee testified she asked Ms. Crocker to recommend an osteopathic physician.  She testified she recalled Ms. Crocker telephoning her and telling her the names of two osteopaths, including Byron Perkins, D.O.  At the March 10, 1998 hearing, Ms. Crocker testified her recollection is different;  she may have suggested several names, but the employee actually chose Dr. Perkins as her osteopath.  Ms. Crocker testified the employee did not make a written request to change physicians to Dr. Perkins.  She further acknowledged she did not advise the employee that she only had one change of physicians, and that she considered the employee's treatment with Dr. Perkins to constitute a change in her treating physician.


Subsequently, the employee began treatment with Dr. Perkins on December 12, 1996.  In his report of the same date:  Dr. Perkins stated:  "Patient presents on referral from Dr. Brockman for evaluation of low back pain onset in July of 1996."  Dr. Brockman recommended:  "I believe Patient would benefit from some osteopathic manipulation directed to the sacroiliac joint and associated somatic dysfunction. . . . I would like to see her on a weekly basis for 3 - 4 weeks until we see if we can achieve some degree of stabilization."  Dr. Perkins performed osteopathic manipulative therapy that day.  (Id.) 


Thereafter, the employee continued with Dr. Perkins' OMT on December 19, 1996, December 26, 1996, January 2, 1997, January 16, 1997, January 23, 1997, February 6, 1997, February 20, 1997, February 27, 1997, March 13, 1997, March 20, 1997, and April 3, 1997, for a total of 11 visits (according to the medical reports filed with us).  Also, on May 5, 1997, Eric Carlsen, M.D., provided a second opinion at Dr. Perkins' request.


On May 29, 1997 the employer controverted the employee's entitlement to "further medical treatment" for "non-cooperation by employee with recommended treatment plan. Failure to mitigate and minimize recovery."  Dr. Perkins was copied with this controversion.  In his June 25, 1997 report, Dr. Perkins noted:  "Patient is aware that with a controversion notice she will be responsible directly for her expenses related to treatment. . . . Patient was treated with OMT; Muscle energy and Counterstrain to the right SI and pubes."  


Beginning August 12, 1997, the employee began treatment with George F. Gates, M.D., a doctor of her choosing.  The employee did not request permission from the employer to change physicians.  She testified she considers Dr. Gates to be her attending or treating physician.  The employee's husband's private insurance has paid Dr. Gates' medical bills.


The employer asserts the employee saw Dr. Perkins by her own choosing, not on referral from it or Ms. Crocker.  The employer argues the employee's continuous treatment with Dr. Perkins, regardless of how she began seeing him, amounts to a change in physician.  The employer relies on the frequency of the employee's visits with Dr. Perkins.  Furthermore, the employer asserts the employee treated Dr. Perkins as her attending physician, and scheduled her own appointments.  The employer argues the "change" to Dr. Perkins was the employee's one permitted change of physician and that it is not responsible for payment of Dr. Gates' bills.


The employee asserts she saw Dr. Perkins on referral from Dr. Brockman, and on the recommendation of Ms. Crocker.  She never considered him to be her treating physician.  She testified Dr. Perkins refused to treat her when the employer controverted her continuing medical care.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) provides in pertinent part:  


The employer shall furnish medical . . . treatment . . .  for the period which the nature of the injury or the process of recovery requires. . . . When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physician.


We find the employee to be entirely credible.  AS 23.30.122.  We find the employee's initial attending physician was Dr. Ingle.  Based on the employee's testimony, we find she saw Dr. Perkins on referral from Dr. Brockman.  This finding is further supported by Dr. Perkins' first statement in his initial report.  We also believe the employee's testimony that Ms. Crocker suggested names of osteopaths, including Dr. Perkins.  Accordingly, we conclude the employee saw Dr. Perkins at the request of the employer (via its physician, Dr. Brockman).  


Regarding the numerous (11) visits to Dr. Perkins, we do not find these visits constitute a change in the employee's attending physician.  We find Dr. Brockman initially recommended the employee would need six weekly OMT visits.  We also find Dr. Perkins recommended a trial of three to four weekly OMT sessions.  Apparently, these OMT sessions were not successful.  We find the OMT sessions were not entirely successful, but Dr. Perkins continued these sessions despite the lack of success (albeit with some improvement in the employee's symptoms).  We find no reason to doubt the employee's belief that she was seeing Dr. Perkins at the employer's request for this relatively short period of time, with a trial of one modality.


The employer argues the employee's actions, and the frequency of her visits to Dr. Perkins, constitute a change in physicians (and an improper one as the employee did not serve the employer with written notice of her "change" of physicians).  We disagree for the reasons outlined above.  Furthermore, we are troubled by the fact  that the employee was never informed of the ramifications of changing physicians when the employer asserts it considered the employee had already changed to Dr. Perkins. It is not unheard of for an employee to change physicians to an employer's doctor.  However, where, as here, an employee receives multiple treatments on the recommendation of the employer's physician, we believe an employer should alert an employee of the implications following its physician's recommendations if the employer intends to consider the multiple visits as constituting a change.


In summary, we conclude the employee had not exercised her one change in attending physicians when she sought treatment with Dr. Perkins on referral from Dr. Brockman.  The employee is directed to promptly give proper notification to the employer of her change in physicians to Dr. Gates. We find the employee did not need to give notification before changing to Dr. Gates because the employer had already controverted her medical benefits.  See, Velonza v. Caterair, AWCB Decision No. 94-0133 (June 9, 1994); cited in Grove v. Alaska Construction, ___ P.2d ___ (No. 4905) (Alaska, Nov. 14, 1997).  


ORDER

The employee had not exercised her one change in physicians and shall do so in accordance with this decision and order.


Dated at Anchorage, Alaska this 23rd day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ John Abshire 


John Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Tamara Dohmen, employee/applicant; v. The Pet Shop, employer; and American Motorists Ins., insurer/defendants; Case No. 9613022; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 23rd day of March, 1998.



Brady D. Jackson III, Clerk
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     �The employee states she actually injured herself on July 12, 1996.  Based on her report of injury, the Board assigned her injury date as July 19, 1997.  







