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SCOTT M. PALMER,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 9604738

KENNECOTT GREENS CREEK MINING CO.,
)



)
AWCB Decision No. 98-0071


Employer,
)



)
Filed in Juneau, Alaska


and
)
March 25, 1998



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard Employee's claim at Juneau, Alaska on March 17, 1998. Employee was present and represented by attorney T.G. Batchelor. Attorney Paul Hoffman represented Defendants.  The record closed at the end of the oral hearing.


ISSUES

1.  Did Employee give timely notice of his injury?


2.  Did Employee knowingly make false representations at the time of hire?


3.  Did Employee's work aggravate, accelerate or combine with his pre-existing condition to produce his disability?


4.  Is Employee permanently totally disabled (PTD)?


5.  What are Employee's gross weekly earnings?


6.  Are Defendants entitled to an offset under AS 2.330.225(b)?


7.  Is Employee due medical benefits, travel expenses, interest, a penalty, attorney's fees and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee is 39 years old.  He quit school in the ninth grade. He began working as a miner shortly thereafter, and continued to work in mining ever since, except for brief periods when injuries prevented him from working.  Employer admits he is a "good hand," who has an excellent work and production record.


Employee contends he is PTD as the result of bilateral total hip joint replacement surgeries.  Employee's surgery was necessitated by his severe degenerative joint disease (DJD) and avascular necrosis of the head of his femoral bones.  On April 12, 1996 Employee signed a Report of Occupational Injury or Illness stating that the he was advised of the work-connection of his condition on April 4, 1996.  He alleges that the continuous work as a miner aggravated his condition, producing his disability.  


Defendants filed multiple Controversion Notices. On May 13, 1996, Defendants filed a Controversion Notice denying all benefits and alleging Employer had no knowledge of a work-related injury.  Another Controversion Notice was filed August 7, 1996, stating the condition was not related to or caused by the employment.  The third Controversion Notice alleged the condition did not arise in the course and scope of employment, the employee "failed to mitigate his damages" and minimize his disability, and the claim is barred by AS 23.30.100.  On March 18, 1997, Defendants filed a fourth Controversion Notice contending Employee made false representations, and his claim is barred by AS 23.30.022.


In the early 1980's Employee suffered a broken collar bone when a drunk driver hit his car.  He returned to work about one month later. (Palmer Dep., p. 33-35.)  In 1982 Employee "broke" his back in a mining accident.  He testified he received conservative treatment and returned to work.  He worked until his symptoms became so severe he returned to Charles Smith, M.D., in 1983.  Testing demonstrated nerve impingement, and a lumbar fusion was performed.  (Dr. Smith Dep., p. 9-10.)  Employee received workers' compensation disability benefits from September 28, 1982 through June 15, 1983.  (January 5, 1984 Answer to Application.)  The Utah Industrial Commission awarded Employee disability benefits to June 1984, and found Employee had a permanent partial impairment rating. (August 3, 1984 Order.)


Employee testified at the hearing that after the 1982 injury, his doctors told him his back condition would keep him from returning to mining.  However, he eventually got a full release and returned to mining.  He testified he has continued to suffer from pain and symptoms ever since that time, but he learned to live with it.  Employee has walked with a limp since the 1982 injury.


Employee testified that in 1991 he started working for Employer.  He was laid off in 1993, and worked outside Alaska.  Employee testified that in October 1993 he returned to Dr. Smith because of his continued back problems; he was having a lot of leg pain.  (Employee Dep. at 91, 95.)


 Dr. Smith was "suspicious" Employee might have a deformity of the femoral head or that his low back might be the cause of his continued problems.  Dr. Smith referred Employee to Kent Samuelson, M.D., who is an orthopedic surgeon specializing in joint replacement.  (Dr. Samuelson Dep., p. 5-6.)  Dr. Samuelson noted Employee said he had hip pain in both hips for one to two years.  He had "intermittent severe pain that was incapacitating and lifting heavy objects greatly exacerbated his pain."  (Id. at 8-9).  Dr. Samuelson diagnosed osteonecrosis of the femoral head, and recommended Employee see a rheumatologist to determine the cause of his problem. (Id. at 9-10.) 


Although Dr. Samuelson could not recall his specific conversation with Employee, he believes he told Employee he would be better off with a sedentary job.  Changing jobs may put off the eventual need for a total hip replacement, as it might give him some relief of from his hip symptoms. (Id. at 15-16.)


Employee testified Dr. Samuelson put his hands on his shoulders, smiled,  and said something to the effect that if he was in Employee's condition, he would get out of mining and into something lighter.  Employee testified Dr. Samuelson did not tell him he could not return to work in the mine, nor did he give him any written restrictions on what he should or should not do.


At the time Employee saw Dr. Samuelson, he was not taking any medication.  Dr. Samuelson testified Employee's symptoms might have improved thereafter, giving him less pain, or could have gotten worse.  However, his condition would never improve.  (Id. at 18-19.)  Dr. Samuelson testified heavy work could possibly cause the joint to degenerate faster.  It would have increased his symptoms, and "he would have probably sought treatment sooner rather than later."  However, working in the mine may not have caused a documented change on the x-rays.  It is just Dr. Samuelson's "hunch" and "common sense" that working in the mine could cause a change seen on the x-rays.  (Id. at 44-50.) 


About three months after seeing Dr. Samuelson, Employer contacted Employee about returning to work.  Before he could return to work, he had to have a pre-hire physical and complete a pre-employment questionnaire.  On the pre-employment questionnaire, Employee indicated he had had back surgery, he had filed a workers' compensation claim, and he had a past history of alcohol abuse.  Employee answered "No" to the questions:  "Have you ever received any type of health disability compensation or award?"; "Have you lost any time from work in the past 24 months due to injury or illness?"  Has your ability to work ever been restricted due to mental or physical condition?"; and "Do you have any condition (mental or physical) which require special work assignment or accommodation?"  Defendants contend Employee's failure to disclose his visits to Dr. Smith and Dr. Samuelson three months before the rehire, and his failure to tell Employer of his hip complaints were false representations.


Defendants had Employee complete a pre-hire physical with Louis Bergeron, M.D. Because of Employee's back injury, a physical capacities evaluation (PCE) was performed by Gary Garrison, R.T.P.  Garrison testified he noticed Employee walked with a limp on his right leg.  (Garrison Dep., p. 19).  He watched carefully for unusual reactions by Employee to the various tests.  (Id. at 20.)  Employee performed the hip flexion test, a knee to the chest, with normal results.  Garrison did not notice any undue pain behavior. He was particularly looking for such behavior because of Employee's limp. (Id. at 24; 36; 38.)


Garrison reported to Dr. Bergeron that Employee gave an honest effort, and the test results were accurate.  Garrison reported Employee could work at the "medium-heavy" workload, with maximum lifting of 98 pounds.  His forward bending was 75 degrees, but he could only reach to within five inches of the floor.  (Functional Capacity Evaluation.)


Dr. Bergeron examined Employee and found his lower extremities to be normal, but noted his spinal problems.   He determined Employee was qualified for any job, except that he should not lift over 100 pounds.  (January 18, 1994 Medical Classification report.)


Defendants contend that if Employee had told Employer about his hip symptoms, Employer would not have hired him to work as miner.  They contend Employer would have found a sedentary job for him.


In February 1996, Employee slipped while getting into his Blazer.  He testified he was in more pain, and "laid up" for a couple of days.  His wife testified that during this period she finally nagged him into seeing a doctor about his complaints.  Employee and his wife had married about a year before this event.


Employee saw Jon Reiswig, M.D., on February 22, 1996.  Dr. Reiswig noted that Employee told him he had pain in right leg and hip for the past six months, it got worse after he fell, and now he could not raise his leg.  His impression was severe degenerative joint disease, less severe on the right side.  Dr. Reiswig thought the condition might be due to previous aseptic necrosis.   He stated Employee should not work as a miner.  "He is, in my opinion, 100 percent disabled from mining work, permanently."  Employee testified Dr. Reiswig wrote a statement taking him off work, and was adamant that he should no longer work as a miner.  Employee testified he obeyed Dr. Reiswig's written statement and did not work as a miner.  He did return to work for Employer for a brief period of time as a shift boss, but found he could not do that work.


Dr. Reiswig noted that total joint replacements could be done locally (in Juneau), but because of Employee's young age, he wanted to get an opinion from the University of Washington. (Dr. Reiswig February 22, 1996 chart notes.)  Employee and his wife testified that they continued to fly from Juneau to Seattle for treatment, but that became too expensive.  Eventually they relocated to Montana. In Montana, Employee was treated by Michael Sousa, M.D., who performed the joint replacement surgery.


Employee and his wife began the paperwork process to get long-term disability insurance benefits.  Employee's wife testified that, in connection with the insurance process, she got copies of Employee's medical records.  It was then that she noticed the hip complaints, and they sought advice from Employee's now attorney.  They talked with Dr. Reiswig about the possible work connection to Employee's condition.  Dr. Reiswig indicated he believes Employee's work "could have aggravated the underlying condition. . . .  [H]is underlying problem of aseptic necrosis and DJD were presumably not caused by his work, but could have been aggravated by the work."  (Dr. Reiswig April 4, 1994 chart notes.)


Employee admits his work did not cause the avascular necrosis or the DJD.  He contends his work as a miner from 1991 through 1996 aggravated his condition,
 causing the need for total hip joint replacement surgery to occur sooner than it otherwise would have.  Employee was seen by John Clark, M.D., at the University of Washington.  Dr. Clark stated in his April 16, 1996 letter:  "I don't think any orthopedic surgeon would disagree with the notion that heavy work makes degenerative arthritis of the hips progress more rapidly when that heavy work involves the activities that Mr. Palmer descries as his work as a miner." 


Dr. Smith, who treated Employee in 1982, 1983 and 1993, was asked about the relationship of Employee's work to his condition.  He testified that it "probably would tend to be an accelerating factor."   (Dr. Smith Dep., p. 49).


Dr. Samuelson was asked if the heavy work would hasten the degeneration of the joint.  He testified: "I think it possibly could . . . .  Whether it would actually cause more collapse or not, I don't think I could say for sure."  (Dr. Samuelson Dep., p. 47.)

Dr. Samuelson also believed the work would have increased his symptoms, and Employee would have sought treatment sooner rather than later.  (Id. at 48.)  Dr. Samuelson was asked, on a more probable than not basis, whether Employee's heavy work as a miner would change the course of his underlying pathology.  Dr. Samuelson testified it could change the amount of the collapse that might occur (Id. at pp. 57-58), but he was not sure he could actually prove that working in the mine would have caused an x-ray change that he could document.  (Id. at 49.)


At the hearing William Boettcher, M.D., testified on Defendants' behalf.  He is an orthopedic surgeon who specializes in joint replacement surgery.  Dr. Boettcher has never examined Employee.  He reviewed his medical records and deposition.  He explained that DJD of the hips means the wearing down of cartilage and the development of bone spurs.  Dr. Boettcher testified that physical stress on someone with DJD causes a flare up in inflammation and pain symptoms.  The stress could cause arthritis to progress faster and increased wear.  He does not agree with Dr. Samuelson's theory of microfracturing causing the condition to progress faster.


Dr. Boettcher testified the slip and fall while getting into his Blazer did not accelerate Employee's condition.  He believes that operating a jumbo drill or jack hammering would not hasten the progression of Employee's condition.  He would admit that jumping up and down and jarring of the whole body would aggravate Employee's condition.  Lifting 100-pound objects on a regular basis might cause the condition to progress, but that would depend upon the person's body position.


Dr. Boettcher testified the progression to needing hip joint replacement was inevitable, especially for Employee's left hip.  Dr. Boettcher testified that working for Employer was not a substantial factor in bringing about Employee's disability.  He testified the employment did not "significantly" accelerate the condition.  Dr. Boettcher did agree that work made the condition more painful and symptomatic; the increased pain and symptoms would lead Employee to seek surgery sooner than he might otherwise have done.


Dr. Boettcher testified he would not have put any limitations on Employee's work based on his hip condition in 1994.  He would have let Employee continue to work if he could do it safely. The hip replacement was inevitable, and what he did at work made no difference.


On cross-examination, Dr. Boettcher acknowledged that putting more weight or stress on the hip joint would cause the femoral head to flatten sooner.  But this is only one factor in having hip replacement surgery.   Dr. Boettcher also acknowledged that, for a person who has both DJD and avascular necrosis, work could aggravate or accelerate the condition.


Employee testified about the physical nature of his work.  He worked many hours of overtime for Employer during his almost five years of employment.  He often worked seven days a week, 10 to 13 hours a day.  Much of the work was physically demanding - lifting timbers, bolts and hoses; pulling hoses; and hand mucking the debris.  To get into the mine, he rode a tractor over rough terrain; the tractor bounced a lot.  He generally did a variety of things on a work shift.  One of them was to drive a truck which had no suspension,  bounced and jolted his body when driven on the rough terrain in the mine, and "beat him to death."


Gordon Canning, who worked with Employee and is now the mine foreman, testified about working for Employer.  He testified that from 1994 to 1996, working for Employer was one of the easiest mining jobs in terms of manual labor.  He testified Employee was very good at operating the jumbo driller, so they had him on the jumbo most of the time.  It has hydraulics so it does not bounce or jar the body. 


Canning's estimates of the weight lifted on the job were lighter than the weight estimates given by Employee.  He testified that many of the jobs Employee described doing were usually done by two people and were not as demanding as Employee testified.  He testified no one ever did any one job for eight hours straight; they would do heavy physical work for awhile and then rotate to lighter work or riding.


On cross-examination and questioning by us, Canning admitted there was one truck that "beat you to pieces."  Employee drove this truck for at least some period of time in almost all work shifts.  Canning testified that, in a year's time, a person would average two to three weeks of very hard physical work for at least seven hours each day.


Defendants contend Employee's claim is barred because he failed to give timely notice under AS 23.30.100.  Employee contends his notice was timely once he learned of the work-relatedness of his condition from Dr. Reiswig.


Employee submitted wage documents and several suggestions for  calculating Employee's gross weekly earnings (GWE), if he is successful regarding the compensability of his claim.  Defendants seek an offset under AS 23.30.225 for his and his dependent's receipt of benefits from the Social Security Administration (SSA).  Employee also seeks penalty and interest on disability and medical benefits which have not been paid.


Employee requests payment of various medical bills, and for his travel expenses from Juneau to Seattle for medical treatment, as well as mileage expenses to visit his doctors.  Employee attorney filed an affidavit and itemization for the legal services he provided in this case.  He has also filed a cost bill for legal expenses, and expenses for Employee to travel to attend the hearing.


Defendants contend Employee's attorney's time charges are overstated in some instances, and asks that we carefully scrutinize his bill.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  DOES AS 23.30.100 BAR EMPLOYEE'S CLAIM?


AS 23.30.100(a) provides:


Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of injury or death to the board and to the employer.


The Alaska Supreme Court has found that the thirty-day limitation period is tolled "until by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained."  Alaska State Housing Authority v. Sullivan, 518 P.2d 759 (Alaska 1974); See Kolkman v. Greens Creek Mining Co., 936 P.2d 150 (Alaska 1997); Cogger v. Anchor House, 936 P.2d 157 (Alaska 1997).


We find Employee did not know of the compensable nature of his injury until April 4, 1996, when he discussed his condition and its possible work relationship with Dr. Reiswig.  Given his education and experience, we find he exercised reasonable care and diligence in his efforts to determine the compensable nature of his condition. We find the 30-day period in AS 23.30.100(a) was tolled until Dr. Reiswig expressed his opinion on April 4, 1996.  See Dafermo v. Municipality of Anchorage, 941 P.2d 114 (Alaska 1997).  We find the Notice of Injury, which Employee completed less than 10 days later and which Employer completed 15 days later, was timely.  We conclude AS 23.30.100(a) does not bar Employee's claim.

II.  DOES AS 23.30.022 BAR EMPLOYEE'S CLAIM?


At the time of Employee's rehire in 1994, AS 23.30.022 provided:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preeemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and the reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


Defendants contend that Employee's failure to tell them about his hip condition at the time of his rehire in 1994 was a false representation.  First, we find that Employee contends his employment with Employer, and the alleged aggravation, has extended from his first hire in 1991 until his disablement in 1996.
 Therefore, as to the alleged period of aggravation from 1991 through his lay off in 1993, the statements made on his 1994 pre-employment questionnaire would not be considered.


Second, we find Employee did not knowingly make a false on his pre-employment questionnaire or application upon which Employer relied and which is causally connected to his injury.
  Employee answered "no" to the question:  "Has your ability to work ever been restricted due to a mental or physical condition."  We find Employee's answer is not true.  His 1982 back injury clearly restricted his ability to work for a period of time as he was temporarily totally disabled.  Of course, he also explained that he had a "broken back in 1982," and that he filed for workers' compensation.  We find the failure to technically answer the question correctly is immaterial.


Furthermore, Defendants do not cite this statement as the basis for contending Employee made a false statement.  Instead, they contend Dr. Samuelson's statement to him that he should find a sedentary job was a "restriction."


We find Employee is a credible witness.  AS 23.30.122.  We find  his testimony, about the manner in which Dr. Samuelson made the statement and that Dr. Samuelson did not give him anything in writing restricting him from being a miner, is credible.  We find it was reasonable for Employee to conclude he did not have a restriction.  We find Employee's interpretation and understanding reasonable in light of his experience after his 1982 injury.  His doctors told him his injury would prevent him from returning to mining.  Eventually he was given an unrestricted release to return to mining, and did so for over 10 years.  We find Employee had reason to believe Dr. Samuelson was not restricting him from mining, but was merely offering advice.


Employee did not respond to the question: "List all current medical conditions or illnesses which are actively treated or followed by a physician."  We find he was truthful in not listing anything.  He was not taking medication, he was not been treated, and he had no condition that was being "followed by a physician" at that time.


Employee did not respond to the question: "List any significant disease or illness not mentioned above."  We previously found Employee to be a credible witness.  We rely upon his testimony that he believed, and still believes, his 1982 back injury causes his hip pain.  Employee testified he still has the same hip pain now, after the replacement surgeries, as before the surgeries.  For this reason, he believes his back and not his hips were, and continue to be, the cause of his pain.  Furthermore, Dr. Samuelson testified Employee's symptoms could have gotten better after he saw Employee. Given Employee's performance during the PCE and his years of work for Employer before his disability, we find it reasonable to believe that Employee was not suffering any more pain or symptoms at the time of his rehire in 1994 than he had before 1993.  We find it credible that he would not consider himself to have a "significant" disease or illness.


Given his education and experience with doctors, we find he did not knowingly make a false representation.  We do not doubt that Dr. Smith and Dr. Samuelson may have tried to explain to him that his hip problem was separate from his back injury.  However, given Employee's responses to some of the questions that were posed at the hearing, we find it is possible he did not grasp the distinction the doctors were trying to make. We find he disclosed his back injury on the form, which is what he believed to be causing his problems, and he did not knowingly make a false representation on the pre-employment questionnaire.


Employee submitted to a PCE and examination by Employer's choice of physician.  Defendants contend Employee made false representation in the course of these examinations.  


Garrison, who performed the PCE, testified he noticed Employee's limp.  He testified he carefully observed him in all phases of the PCE.  Employee did not exhibit any pain behavior or unusual responses to any of the tests.  If Employee's hips were restricting his ability to perform the PCE, we  find Garrison would have noticed it.  We find Employee gave an honest response to the PCE, and did not falsely represent his condition at that time.


Defendants asked Garrison whether Employee disclosed his visit to the doctors for hip pain a few months before the PCE, or told Garrison of his hip pain.  We find Garrison did not ask Employee any of these questions, and Employee's failure to volunteer this information does not rise to the level of "knowingly making a false statement."
 


Based on the above findings, we conclude AS 23.30.022 does not bar Employee's claim.

III.
DID EMPLOYEE'S WORK AGGRAVATE, ACCELERATE OR COMBINE WITH HIS PRE-EXISTING CONDITION TO PRODUCE HIS DISABILITY?


AS 23.30.120(a) provides in part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter; . . . .


The evidence necessary to make the preliminary link between the condition and the employment in order for the presumption to attach may vary.  Burgess Construction v. Smallwood, 623 P.2d at 316.  "[I]n claims `based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Id. at 316 (quoting Commercial Union Cos. v. Smallwood, 550 P.2d 1261, 1267 (Alaska 1976); Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).   Once a prima facie case of work-relatedness is made, the presumption of compensability attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d t 870. 


To overcome the presumption of compensability, the employer must present substantial evidence the injury is not related to the most recent employment.  See Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption:  (1) produce affirmative evidence the injury was not work-related or (2) eliminate all reasonable possibilities the injury was work-related.


In a claim involving multiple injuries or exposures, liability is imposed "on the employer or insurer at the time of the most recent injury that bears a causal relation to the disability."  Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979).  We must make two determina​tions: Whether em​ployment with the most recent employer "aggravat​ed, accelerated, or combined with" a pre-existing condition;" and if so, whether the aggrava​tion, acceleration or combining was a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm."  Peek v. SKW/Clinton, 855 P.2d 415, 416 (Alaska 1993), (quoting Saling, 604 P.2d at 597-8).  An aggravation, acceleration, or combining with, is a substantial factor in the disability if it is shown that "but for" the subsequent employment the disability would not have happened, and the subsequent employment was so impor​tant in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987); See Bouse v. Fireman's Fund, 932 P.2d 222 (Alaska 1997).


In a case involving a pre-existing condition,  "[T]he claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree."  Id. at 533.  We have previously awarded benefits in a case where surgery has been recommended to a worker, there was no change in the worker's physical condition, and  the injured worker continued to work until the symptoms and pain became so severe that surgery could not be postponed.  Our award of compensation for the surgery and resulting disability has been affirmed by the court when we found the injury "was the motivating force and aggravated applicant's condition to the pint that he could no longer work, and surgery could not be postponed any longer."  Hawkins v. Green Associated, 559 P.2d 118 (Alaska 1977).


We find Dr. Reiswig's opinion raises the presumption of compensability. We find Dr. Boettcher's opinion overcomes the presumption.  Therefore, we must decide whether Employee proved his claim by a preponderance of the evidence.


We find Dr. Boettcher's testimony to be very convincing. While Dr. Boettcher would not say physical stress causes DJD to progress faster, he did testify it would cause it to hurt more and it could cause the arthritis to progress faster due to increased wearing. Dr. Boettcher also acknowledged that lifting 100-pound objects could have caused a progression in Employee's condition, and that jarring of the whole body would also cause a progression of Employee's condition.  He also agreed that more weight or stress on the joint would cause the femoral head to become flat sooner, but that is only one factor in the condition and surgery decision.


Dr. Boettcher testified Employee's 1994 x-rays would have medically justified hip replacement surgery at that time, but the need to have surgery is postponed until a person "hurts so much they couldn't stand it anymore."  Dr. Boettcher acknowledged Employee's work as a miner would make his condition painful and symptomatic.  The symptomatology  would be so aggravated, it would not disappear.  Dr. Boettcher testified that the slip in getting into his Blazer did not aggravate Employee's arthritis, although it caused it to flare up.  


Dr. Boettcher was adamant the die was cast with Employee's avascular necrosis which he detected on the 1983 x-rays -- surgery was inevitable no matter what Employee did.  He provided his opinion that Employee's work for Employer was not a substantial factor in bringing about the disability because it did not "significantly" accelerate the condition.


We find Dr. Reiswig, Dr. Samuelson and Dr. Clark all agree that Employee's work did or could aggravate or combine with his pre-existing condition to produce his disability.
  Further, despite his efforts to provide the best testimony possible for Defendants, we find Dr. Boettcher's testimony helped Employee prove his claim.  He testified jarring and bouncing would aggravate Employee's condition. He testified the work would make the symptoms and inflammation so painful that they would never subside, and surgery would be needed.


We consider the testimony of Employee and Canning regarding the physical demands of the job.  We find that, although work for Employer is easier than most mining jobs, it is still physically demanding.  We find Employee's body was subjected to daily jarring and bouncing.  Although the amount and duration may have varied depending upon the particular shift, his work jarred and bounced his body for some period of time each day he worked.  We find Employee worked many hours a day, seven days a week, for several weeks in a row while employed by Employer for about five years. 


Dr. Boettcher also testified the work aggravated Employee's symptoms and caused inflammation.  The work caused him to experience more pain and symptoms.  It is pain that determines when hip joint replacement surgery needs to be performed.  We find that, but for the employment, Employee would have continued to postpone surgery as long as possible.  We find he suffered disability at that particular time because his work caused his symptoms to become so painful he could not put off the surgery any longer.  We find the work combined with his pre-existing condition to produce the need for surgery at that time and resulted in his disability.  We conclude Employee proved his condition is compensable.

IV.  IS EMPLOYEE PERMANENTLY TOTALLY DISABLED?


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.180 provides in part:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall paid to the employee during the continuance of the total disability. . . .


In Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), the court ruled that the presumption of compensability in AS 23.30.120(a) applies to the category of benefits sought; it applies to PTD claims.  Id. at 1280.


We find Employee submitted Dr. Reiswig's opinion that he is 100 percent PTD.  We find Dr. Boettcher agreed Employee cannot return to work as a miner, the only job he has had in his lifetime.  We find Employee raised the presumption that his condition is permanently, and not temporarily, disabling.
 


We find Defendants presented no evidence to rebut the presumption.  We conclude we must order Defendants to pay permanent total disability benefits.

V.  WHAT ARE EMPLOYEE'S GROSS WEEKLY EARNINGS?


Defendants admit Employee was paid by the hour and he had been employed by Employer for the 13 calendar weeks immediately before the injury. They admit his work was not temporary or seasonal:


AS 23.30.220(a) provides in part:


Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury.  An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions.  An employee's gross weekly earnings shall be calculated as follows:  . . . .


(4) if at the time of injury the


(A) employee's earnings are calculated by the day, hour, or by the output of the employee, the employee's gross weekly earnings are the employee's earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury; . . . .


We have ruled the statute requires using all of the hours worked in the 13-week period, multiplied by the straight-time rate of pay.  Kimbrel v. Industrial Boiler & Controls, Inc., AWCB Decision No. 97-0155 (July 18, 1997).  This method for computing the GWE was recently affirmed in Pioneer Door, Inc. v. Crawford, 3 AN-97-06823 Ci (Alaska Super. Ct, 3rd Dist.) (March 13, 1998).


Employee did not provide evidence of his hours of work for his most favorable 13 weeks in the 52 weeks before his disability began.  However, it is not necessary for Employee to produce this evidence; Employer has this information and can compute the appropriate GWE.  We retain jurisdiction to resolve dispute.

VI.  ARE DEFENDANTS ENTITLED TO AN OFFSET UNDER AS 23.30.225(B)?


AS 23.30.225(b)provides: 


When it is determined that, in accordance with 42 U.S.C. 401 et seq., periodic disability benefits are payable to an employee or his dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 et seq., and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wage at the time of injury. 


Employee admits he and his dependents are receiving benefits from SSA due to his injury.  We find Defendants are entitled to an offset under AS 23.30.225(b).  The SSA Notice of Awards filed by Employee show that he began receiving $1,360 each month beginning with May 1996.  Beginning May 1996 his wife got $226.80 per month from SSA, one child began receiving $170.10 per month, and the other child began receiving $226.80 per month in May 1996.


Because we are unable to calculate Employee's GWE, we cannot calculate the amount of Defendants' offset for Employee and his dependents' receipt of SSA benefits.  However, we authorize Defendants to take the offset in accordance with subsection 225(b), and retain jurisdiction in the event there are disputes on the calculation of the offset.

VII.  IS EMPLOYEE ENTITLED TO MEDICAL EXPENSES, MEDICAL TRANSPORTATION EXPENSES, INTEREST, A PENALTY, AND ATTORNEY FEES AND LEGAL COSTS?


We found Employee's condition is compensable.  We find he is entitled to payment of medical expenses relating to treatment of his condition in accordance with Alaska Workers' Compensation Act.  At the hearing Employee submitted mileage charges for his travel for medical treatment.  We find Defendants should have an opportunity to review and consider the charges in accordance with AS 23.30.095 and 8 AAC 45.082.  We will retain jurisdiction to resolve disputes. 


We find Employee is entitled to interest on late paid compensa​tion and medical expenses.  Land and Marine v. Rawls, 686 P.2d 1187 (Alaska 1984); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184 (Alaska 1993).  We will order Defendants to pay interest to Employee.


 Because he prevailed on his claim, we find he is entitled to an attorney's fee and his legal costs.  This would include the costs associated with his travel to attend the hearing.  At the hearing Employee submitted a copy of the invoice for his airfare; it cost $295.00.  We will order Defendants to pay this amount.


Despite the fact that the oral portion of the hearing lasted more than five hours, the testimony of the witnesses, particularly the lengthy in-person examination of Dr. Boettcher, left the parties little time to present evidence and arguments regarding the less central issues in this case, like the penalty under Harp v. ARCO Alaska, Inc., 831 P.2d 352 (Alaska 1992) and actual attorney's fee request.  We find we have no evidence regarding what medical records Defendants possessed at the time they controverted Employee's right to benefits.  Defendants contended Employee attorney's charges were excessive, but they did not have adequate time to delineate the charges to which they referred.  Likewise, Employee did not have adequate time to explain his attorney's fees.  We find it would be fundamentally unfair to rule on these issues without giving the parties adequate time to present the evidence and arguments. 


Therefore, we exercise our authority under AS 23.30.135 as follows.  We will direct the parties to attempt to resolve these issues and, if they are unable to do so, to return to us.  First, the party must request a prehearing conference to review the progress in attempting to resolve the issues. When a party is ready to proceed to hearing after the prehearing conference, the party must file an Affidavit of Readiness for Hearing.


We will direct Defendants to pay the benefits which are clearly due; that is, the PTD benefits less the SSA offset, the medical expenses for which Defendants have bills and doctor's reports, interest on unpaid or late paid disability and medical benefits, and the minimum statutory fee provided under AS 23.30.145(a) on all benefits paid to Employee.  Also, we will direct Defendants to pay Employee's legal costs, and transportation expenses to attend the hearing.  We retain jurisdiction over the issues relating to the amount of benefits due, as well as penalty and attorney's fees in excess of the minimum statutory fee.


ORDER

1.  Employee's claim is compensable and is not barred by AS 23.30.100 or AS 23.30.022.


2.  Defendants shall pay Employee permanent total disability benefits, less the offset allowed under AS 23.30.225(b).


3.  Defendants shall pay Employee's medical expenses, related to his compensable condition, in accordance with AS 23.30.095.


4.  Defendants shall pay interest on all late paid medical benefits and disability compensation.


5.  Defendants shall pay Employee $295.00 for his air fare expenses to attend the hearing.


6  Defendants shall pay Employee's attorney the statutory minimum fee under AS 23.30.145(a) on all benefits paid, as well as legal costs.


7.  We retain jurisdiction in accordance with this decision to determine Employee's gross weekly earnings, the amount of the offset under AS 23.30.225(b), medical benefits, transportation expenses, an attorney's fee in excess of the statutory minimum, interest, and penalties.


Dated at Juneau, Alaska this 25th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Scott M. Palmer, employee/applicant; v. Kennecott Greens Creek Mining Co., employer; and National Union Fire Insurance, insurer/defendants; Case No. 9604738; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of March, 1998.



Susan Oldacres, Clerk

SNO
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     �Employee uses the term "aggravate" to encompass "aggravate, accelerate or combine with" his pre-existing condition.


     �At the hearing, Defendants asserted we should not consider any alleged aggravation before Employee's rehire in 1994 because Employer's prior insurer was not joined in this claim.  However, we found Employer had knowledge of Employee's allegations and notice of the hearing.  Therefore, we can enter an order against Employer.  In addition, our records show Insurer has continu�ously provided coverage to Employer since May 1, 1992.  Therefore, we can clearly consider the alleged aggravation from that date forward.


	In addition, Defendants contended we should not consider the entire period of employment because Employee worked for a brief period of time in 1993 outside the state of Alaska.  However, we have no jurisdiction over those employers.  See generally Wells v. Swalling Const. Co., 944 P.2d 34 (Alaska 1997).


     �Employee answered "no" to the question "Have you ever received any type of health disability compensation or award?"  We find this sentence so poorly constructed that we cannot figure out how Employee should have answered it. It would almost appear that the sentence is missing a word and Employer meant to ask about "any type of health [insurance] disability compensation or award."  In that case, Employee's answer is accurate.  Alternately, Employer may have meant to ask: "any type of health [or] disability compensation or award."  In that case Employee's statement is false because he  received both disability compensation and an award from the Utah Industrial Commission for his 1982 injury.  If the question is read as written, we have no idea of what "health disability compensation" is, and cannot tell whether Employee's answer is true or false.


     �Defendants' witness, Melanie Millhorn, testified Employee's wife phoned her sometime after Employee filed his injury report and indicated Employee was troubled because he had not disclosed his doctor's visits to Employer.  Although Employer asked about any time missed from work due to injury or illness in the 24 months before hire, we find Employer never asked questions regarding doctor visits in the two years before hire.  Accordingly, Employee did not have to disclose the visits to the doctors.


     �Dr. Sousa also expressed a similar opinion.  However, his opinion appears to be based upon facts not in evidence.  We give no weight to his opinion on causation.


     �Of course, under Meek, this does not mean that efforts at reemployment under AS 23.30.041 should not be pursued.


     �At the hearing the parties mentioned Employer has paid Employee long-term disability benefits.  We make no findings regarding these benefits or the effect of their payment upon the Defendants' obliga�tions under the Alaska Workers' Compensation Act.







