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ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES HOBART,
)



)


Employee,
)


  Applicant,
)
FINAL 



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9608957

SILVER BAY LOGGING,
)



)
AWCB Decision No. 98-0072


Employer,
)



)
Filed in Juneau, Alaska


and
)
March 25, 1998



)

ALASKA TIMBER INSURANCE EXCHANGE,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We met in Juneau, Alaska on March 17, 1998 to consider the Employee's request for actual attorney's fees.  The claim was heard based on the evidence of record and the parties' written arguments.  Attorney Joe Michael Cox represents Employee; attorney Patricia Zobel represents defendants.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The parties reached an agreed settlement for Employee's claim for his knee injury and knee replacement surgery. We recently approved the agreed settlement.  The parties, however, could not agree upon attorney's fees for services provided by Employee's attorney.

Under the settlement, Employee received a lump sum of $50,000 paid to him.  In return for the $50,000 Employee agreed to waive all benefits, except medical expenses, from Defendants.  In addition, Defendants agreed to, in essence, hold Employee harmless from efforts by his private insurer to seek repayment of $18,435 it paid for his knee replacement surgery.   


On February 11, 1998, Employee's attorney filed an itemization of legal services, together with an affidavit attesting that the itemization represented services rendered in representing Employee.  Cox seeks fees for 60.18 hours of work at $175 per hour, for a total of $10,459.50 as of February 11, 1998.  The billing also reflects legal costs totalling $942.73.  on March 10, 1998, Employee filed a supplemental billing itemizing $2,047.50 of additional legal services (11.7 hours). Defendants did not have an opportunity to respond to this billing. 


Defendants contend Employee is entitled to only the minimum statutory attorney's fees authorized under AS 23.30.145(a).  They contend the legal services were excessive, the hours billed were inflated, the billing is inaccurate, the attorney's services and experience do not warrant $175 per hour, and the case was not complex enough to warrant the sum requested.


Employee contends he not only got the $50,000 settlement and the hold harmless agreement, but he also kept his right to seek future medical benefits from Defendants.  Employee contends this warrants a fee greater than suggested by Defendants.
 and this should be worth something in awarding attorney's fees. Employee contends Defendants could have minimized their exposure for attorney's fees if they had not pursued this claim through the independent medical process and other legal maneuvering.  Employee argues his attorney should be paid for the services he provided.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted both by a Controversion Notice and by Defendants' actions. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  We find we can award a fee under subsection 145(a); we can award something more than the minimum fee if appropriate.


Subsection 145(a) requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved in awarding a fee in excess of the minimum.  The court has consistently reminded us of the need to award "fully" compensatory and reasonable fees.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).  A "full fee" is not necessarily limited to an hourly fee if a fee calculated at an hourly rate would not reflect the amount of work expended.  Id.; Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990). 


We agree with the court that it is important for injured workers to be able to get representation.  We are aware of the limited number of attorneys, particularly in southeast Alaska, who are willing to represent injured workers.  We take official notice of the Workers' Compensation Division's 1996 Annual Report which reflects the disparity between the fees reported as paid to defense attorneys and the fees paid to injured workers' attorneys.  Defense attorneys were paid a total of $5.8 million dollars; Employee attorneys were paid $2.1 million, less than half the amount paid defense attorneys. Undoubtedly, some of the disparity is caused by  the presumption of compensability, which means defense attorneys must do more work to overcome the presumption.  Undoubtedly, some of the disparity reflects the fact that defense attorneys provide advice on cases in which the injured worker has no attorney.
 Undoubtedly, some of the disparity also reflects the fact that attorneys representing injured workers, unlike defense attorneys, do not get paid for every hour they work.


We agree with Defendants that there appears to be charges in the itemized billing which do not relate to Employee's claim.   We also agree that some charges, such as that for the time spent on the questions for the second independent medical examiner, are either inaccurate or may be inflated. We conclude some of the itemization is incorrect, and we do not give it great weight.


Although we give the itemization less weight, we find Employee technically met the requirements of 8 AAC 45.180 and, given our discussion above, we are hesitant to totally disregard the itemization and the request for a fee in excess of the statutory minimum.


We consider the itemization for the length of services provided.  We find Employee's attorney represented him for over one and one-half years, a relatively lengthy period for a workers' compensation case.  We find the nature of the services provided ranged from simple to the complex.  We find the complexity of the case was slightly above the average.  There was more than one issue, the case involved disputed medical evidence, and the case proceeded through the second independent medical process.  We find the benefits resulting to Employee were substantial, not only in terms of dollars actually paid to him but the also the preservation of future medical benefits and the hold harmless agreement.  We note the minimum statutory fee would equal $6,992.00.  We find the minimum fee would be based on both the $50,000 paid to Employee and the benefit of hold harmless agreement which is over $18,000.
  Based on all these factors, we conclude a fee in excess of the statutory minimum is warranted.


We consider the itemization of services and the court's ruling that we should provide an enhanced fee to fully compensate attorneys, while maintaining reasonableness in our award.  We find the hourly rate of $175 is not unreasonable.  Considering all these factors, we conclude a reasonable fee is $10,000.00.


In addition to ordering payment of a reasonable fee, we will order Defendants to pay Employee's legal costs, except for the unexplained $25.00 copying charge billed on July 30, 1997.  The legal costs due equal $917.73.


ORDER

Defendants shall pay Employee's attorney a fee of $10,000.00  and legal costs of $917.73.


Dated at Juneau, Alaska this 25th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Charles Hobart, employee/applicant; v. Silver Bay Logging, employer; and Alaska Timber Insurance Exchange, insurer/defendants; Case No. 9608957; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of March, 1998.



Susan Oldacres, Secretary
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     �Defendants submitted evidence relating to their settlement offer.  Employee contends this violates Alaska Rule of Evidence 408.  Evidence filed with us is not governed by the Alaska Rules of Evidence.  We are not a lay jury from whom this information needs to be kept.  We are well aware of the settlement process, and can disregard irrelevant information.


     �The injured worker's lack of attorney can be due to several reasons:  The worker does not want to be represented; the worker cannot find an attorney to represent him or her; or benefits are being paid and the worker sees no need to be represented.  In the latter case, the defendants enjoy the luxury of being able to afford "pre-need" counseling, while the injured worker usually cannot not get an attorney to provide "pre-need" counseling; the injured worker must wait until the benefits are controverted.


     �We suspect the itemization was not personally prepared by Cox, but was done by a member of his staff.  We recognize that good help is hard to find, but we caution Cox that we are not inclined to overlook his staff's shortcomings in the future.  He must assume responsibility and check his staff's work before attesting to its accuracy.


     �We find it too speculative to award the statutory minimum fee based on possible future medical benefits as Employee argues.  It is an attempt to reduce attorney's fees to present value; this is contrary to AS 23.30.145(a).  See Gibeau v. Kollsman Instrument Co., 896 P.2d 822 (Alaska 1995).  If an employee seeks only the minimum fee, we may be willing to order a defendants to pay the minimum fee on all future medical benefits as they are paid.







