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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DENNIS D. CLEVELAND,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9710776

DONNELLY CUTTING (UNINSURED),
)



)
AWCB Decision No. 98-0073


Employer,
)


  Defendant.
)
Filed in Juneau, Alaska



)
March 25, 1998

                                                                                  )


We met at Juneau, Alaska on March 17, 1998 to hear Employee's claim.  Employee and Employer are both self-represented, and attended the hearing telephonically.  We closed the record at the end of the oral hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employer admits Employee was injured in the course and scope of employment on May 29, 1997 when he was struck by a log.  Employer timely completed a Report of Occupational Injury or Illness and filed it with us.  Employee was treated at Ketchikan General Hospital by Michael Fallow, M.D.  Dr. Fallow filled out a Physician's Report on May 30, 1997, indicating Employee had a cervical and thoracic muscle strain.  He did not release Employee to return to work.  Instead, he stated Employee should be off work for 8 to 14 days.  Employee was given a prescription, which he filled at Island Pharmacy.


Employee testified he went to Aberdeen, Washington.  He did not return to a doctor for examination or treatment regarding his injury.  He was off work until June 16, 1997.  He seeks temporary total disability (TTD) benefits for this 18-day period, as well as interest on this unpaid compensation.  Employer argues Employee's disability for that length of time was due to personal conditions, not his on-the-job injury.


Employee asks us to use his daily earnings of $250 while employed by Employer to compute his gross weekly earnings (GWE) and resulting disability benefits.  Employee filed a copy of his payroll records from Employer for his work from when he started on May 8, 1997 through May 31, 1997.  He testified his work in logging is seasonal.  Employer also testified the work for Donnelly Cutting was seasonal.


Employee also contends Employer did not timely pay his medical expenses.
  Our record contains copies of checks from Donnelly Cutting paying Island Pharmacy $87.93 and Ketchikan General Hospital $742.74.  We have no bills from these providers.   Employee testified he has not received any bills from these providers.


Employee seeks payment of the extra airfare expense he paid to return home.  He testified he had to pay an extra charge because he flew home so quickly, and could not get the discount for a ticket purchased 21 days in advance of travel.  He testified he went home to recover from his injury.  Employer contends he could have remained in camp and recovered, but he went home for personal reasons.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

AS 23.30.120 provides in part:


(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that


(1) the claim comes within the provisions of the chapter; notwithstanding the provisions of (a) of this section. . . .


Based on Employee's testimony and Dr. Fallows' report, we find Employee's injury caused him to be unable to work.  We find he is entitled to compensation for his disability.


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

Under AS 23.30.395(21) "medical stability" is defined as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


We find Dr. Fallows believed Employee would be disabled for a maximum of 14 days.  Employee did not see a doctor again after his visit to Dr. Fallows.  We find Dr. Fallows did not expect any further objectively measurable improvement from the effects of the injury to occur after 14 days from the date of injury.  We find this overcomes the presumption of compensability.  We find Employee must prove his claim for additional days of disability by a preponderance of the evidence.  We find he did not because he did not give us any contrary medical evidence.  We will award temporary total disability (TTD) from May 29, 1997, when Employee left work through, June 11, 1997. Because this period of disability is less than 28 days, there is a three-day waiting period for which Employee receives no compensation.  As 23.30.150.  Therefore, Employee is due TTD benefits from June 1, through June 11, 1997, or 11 days.


AS 23.30.220 tells us how to compute an employee's disability benefits.  Because Employee's worked less than 13-calendar weeks for Employer immediately before the injury and because the parties agreed his work is seasonal, we find under AS 23.30.220(a)(6) his TTD benefits are based upon his gross earnings for 1996, divided by 50.  We find Employee has not given us copies of his earnings documents for 1996.  Therefore, under AS 23.30.175(a) and because he gave us documentary proof of his earnings for Employer, we will award Employee TTD at the weekly rate of $154.00.  We will retain jurisdiction to recompute his TTD rate if he files a copy of his 1996 gross earnings and another Affidavit of Readiness for Hearing.  For the 11 days of disability, his TTD benefits equal $172.00, and we will award this amount.


We find Employer did not pay Employee TTD benefits when they became due, nor did Employer controvert the payment of compensation in accordance with AS 23.30.155(e).  Therefore, an additional 25 percent is due Employee.  This additional compensation due equals $43.00.  We will order Employer to pay this amount.


Because Employer did not pay the TTD benefits when due, Employee also gets interest at the annual rate of 10.5 percent.  The interest due to the date of the hearing equals $16.70.  Interest continues to accrue until Employee is paid.


Employee requested payment of medical expenses.  We find Employer paid his medical bills.  We find no reason to order Employer to pay those bills again.  We will deny Employee's request.


Employee seeks payment of $145.00 for the extra cost because he did not purchase his ticket 21 days in advance of his flight.  The Alaska Workers' Compensation Act requires an employer to pay transportation expenses to the nearest point where there is adequate medical facilities.  We find Employee was adequately treated in Ketchikan, and it was not medically necessary for him to go to Washington.  We know of nothing in our workers' compensation law that would let us grant this request.  We will deny and dismiss this request.


ORDER

1.  Employer shall pay Employee $172.00 for temporary total disability benefits, $43.00 for not timely paying the disability benefits, and interest of $16.70 which accrued as of the date of the hearing.  Employer is to pay the interest at the annual rate of 10.5 percent on the unpaid disability benefits until it pays Employee all the benefits we awarded.


2.  Employee's claim for medical expenses is denied and dismissed because Employer has paid the only medical expenses of record.


3.  Employee's claim for $145.00 for additional airfare expenses is denied and dismissed.


4.  We retain jurisdiction to redetermine Employee's gross weekly earnings and compensation rate in accordance with this decision.


Dated at Juneau, Alaska this 25th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Dennis D. Cleveland, employee/applicant; v. Donnelly Cutting (Uninsured), employer/defendant; Case No. 9710776; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of March, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �Employer's Report of Injury lists Wausau Insurance Companies as its insurer.  Apparently the medical bills were sent to Wausau Insurance Companies, but were not paid.  According to Employee, Wausau Insurance Companies contend Employer's coverage lapsed for the period between May 18, 1997 and June 15, 1997.


     �We remind Employer that when it pays disability and other benefits it must timely file a Compensation Report and an Annual Report, or it will be assessed additional penalties by the State of Alaska.  Employer can get information on the forms it needs to file by calling or writing our offices.







