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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN W. WELLS,
)



)


Employee,
)


  Applicant,
)
FINAL



)


v.
)
DECISION AND ORDER



)

KETCHIKAN KITCHEN & BATH,
)
AWCB Case No. 9422654



)


Employer,
)
AWCB Decision No. 98-0074



)


and
)
Filed in Juneau, Alaska



)
March 25, 1998

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)



)


and
)



)

CIGNA COMPANIES,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


On March 17, 1998, we met at Juneau, Alaska to hear Employee's claim, based on the evidence of record and the written arguments.  Attorney Michael Heiser represents Employee, attorney Robin Gabbert represents Industrial Indemnity Company, and attorney Constance Livsey represents Cigna Companies.

At a January 15, 1998, prehearing conference, the parties agreed the only issue we would consider at this time was whether AS 23.30.105(a) bars Employee's claim.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Defendants admit Employee was injured twice in the course and scope of his employment as a carpenter for Employer.  His first back injury occurred on June 10, 1993 when a 60-pound sink fell against the inside of his knee, causing him to be thrown about 8 - 10 feet.  (Report of Occupational Injury or Illness dated June 30, 1993.)  Employee was treated by William Pfeifer, D.C., who diagnosed cervical, thoracic, lumbar/sacral and sacroiliac strain/sprain with subluxation and suspected cervical degenerative disc disease.  (Dr. Pfeifer July 14, 1993 Physician's Report.)


At the time of the June 1993 injury, Cigna Companies (CC) insured Employer.  CC accepted the injury as compensable; it paid medical benefits and paid nine days of temporary total disability benefits (TTD).  (See July 1, 1993 Compensation Report.)


Employee received care from Dr. Pfeifer from June 30, 1993, through February 11, 1994.  On January 27, 1994, Employee apparently aggravated his back condition when he slipped on a roof and slid several feet.  (Dr. Pfeifer's February 11, 1994 Report.)  On September 28, 1994, Employee sought care from R. Clark Davis, D.C., for a back injury which occurred on August 9, 1994.  (Dr. Davis October 3, 1994 Physician's Report.)  In his injury report filed October 14, 1994, Employee stated he missed a step while carrying a radial arm saw up a flight of stairs.  He lost his balance, causing him to twist and strain his back muscles.


At the time of the August 1994 injury, Industrial Indemnity Company (II) insured Employer.  Dr. Davis took Employee off work on September 28, 1994.  (Dr. Clark September 28, 1994 Chart Notes.)  II paid Employee TTD benefits from September 28, 1994 through January 19, 1995. (February 7, 1995 Compensation Report.)


Dr. Davis wrote in his January 12, 1995, Chart Notes that Employee told him his back and neck symptoms were less than before his August 1994 injury.  Dr. Davis said Employee had reached pre-1994 injury status; he released Employee to modified work with no lifting over 50 pounds.  (Dr. Davis January 23, 1995 Physician's Report.)  Dr. Davis recommended Employee contact CC, Insurer for the 1993 injury, about payment of future treatment.  (Id. at 8.)


At II's request, Employee was examined by II's choice of physicians.  Phillip Grisham, M.D., a neurologist, and Loy Cramer, M.D., an orthopedic surgeon, did the examination.  They diagnosed Employee as having diffuse axial skeletal strain, historically related to the August 1994 injury, and remote axial skeletal strain related to the 1993 injury.  They found Employee was medically stable and could return to wok without restriction.  However, they noted Employee did not feel like going back to work.  (Drs. Grisham and Cramer January 27, 1995 report.)


In his February 13, 1995 report, Dr. Davis stated he referred Employee to Ketchikan Physical Therapy (KPT) for an evaluation.  Kathleen Lemieux at KPT did the evaluation.  She noted in her February 23, 1995 report, that Employee complained of increasing leg pain in the right leg, with tingling and numbness in the posterior right hip and knee.  She recommended therapy.


During the month of therapy, Employee complained of pain and numbness in his right foot and little toe, pain in his calf, thighs and buttocks, and pain in his low back.  Because the therapy was not beneficial, Lemieux discharged Employee and referred him to James Kullbom, M.D.  (March 20, 1995 Progress Notes.)


Employee saw Dr. Kullbom on March 20, 1995.  At this time, Employee was not working due to the disabling pain. Dr. Kullbom referred Employee to Kenneth Leung, M.D., a Seattle orthopedic surgeon, for an evaluation.  Dr. Kullbom noted Employee's back pain had resolved, but he needed to seek a "tertiary" opinion and "probably needs surgery."  (Dr. Kullbom March 20, 1995 letter.)


On April 12, 1995 Employee phoned Dr. Davis to discuss his condition.  Dr. Davis summarized the conversation as Employee saying his condition had regressed and deteriorated.  Dr. Davis stated he told Employee to contact the "w.c. board for a hearing, consult an attorney if necessary, and contact Medicaid office regarding potential eligibility in interim of w.c. decision."  He noted Employee said he was low on money and "fearful of putting off treatment while awaiting a decision."  Dr. Davis suggested following Dr. Kullbom's recommendation for an evaluation in Seattle.  (Dr. Davis April 12, 1995 Chart Notes.)


On May 26, 1995, Employee called CC's adjuster.  At this time, CC and II were disputing which one was liable for benefits for Employee's right leg condition.  The CC adjuster told him to get an attorney and ask for a board hearing so he could get a decision on who was responsible for his worker's compensation benefits.  (May 26, 1995 Claim Comments.) 


Employee states in his affidavit that he became confused about who should pay his workers' compensation benefits because both CC and II said he should get benefits, but neither would pay.  Employee states in his affidavit that in October, about five months later, he lost interest in pursuing his benefits as his condition started to improve.  In October 1995 he began seeing Bonnie Borgstrom, a message therapist, on a weekly basis.  He testified he no longer had any spasms, and he thought his condition was cured.  About this time, he returned to work after having been off for several months without any wages or workers' compensation benefits.


Both Insurers assert they had no contact from Employee or his medical providers between May 1995 and August 25, 1997 when he filed claims against both Insurers.  In his claims, Employee seeks TTD benefits for an unspecified period, permanent impairment benefits, a gross weekly earnings determination, medical benefits of $1,850, transportation costs, a finding that his claim was unfairly or frivolously controverted, and attorney's fees.  (August 25, 1997 Application for Adjustment of Claim.)


Both Insurers contend Employee's claim is barred because (1) he waited more than two years after disablement and knowledge of his condition and its work relationship to file his claim; and (2) his claim was filed more than two years after the date of last payment of benefits.


Employee contends it was not until he ran out of money in July 1996, and could no longer afford to pay Borgstrom, that he realized the "full effect" of his condition on his earning capacity.  Before that time he had been able to work as a construction worker. He contends his condition was latent because he did not know of the true nature and seriousness of his condition.  He asserts the statute of limitations in AS 23.30.105(a) did not start to run until July 1996 and, thus, his 1997 claims are timely.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.105(a) provides in part:


The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  . . . .  and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.125.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The four-year time limit for filing claims in the second sentence of § 105(a) was rendered inapplicable by the Supreme Court in W.R. Grasle v. AWCB, 517 P.2d 999 (Alaska 1974).  The remainder of this subsection provides a two-year limit for the filing of claims from the time of the injury, the time of disablement, or the time of manifestation of latent defects, whichever comes last.  Id. 


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson discusses the issues to be considered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reasonable person, should recognize the nature, seriousness and probable compensable character of his injury or disease.

Id. at 15-206.


As to the nature of the injury or disease: Plainly claimant should be expected to display no greater diagnostic skill than any other uninformed lay person confronted with the early symptoms of a progressive condition. . . . Indeed, it has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . .  .

Id. at 15-268 to 15-270.


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compensable character is not known to the claimant.

Id. at 15-283.


The Act defines "disability" as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."  AS 23.30.395(10).  In Vetter v. Alaska Workers' Compensation Board, 524 P.2d 164, 166 (Alaska 1974), the Court stated:  "The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such but rather a loss of earning capacity related to that employment."


There are cases similar to Grasle in which either we or the court have awarded benefits.  In each case, there was an injury, an initial period of disability, and another period of disability more than two years after the injury or initial period of disability.  In each case, the injury was found to be latent.  Hoth v. Valley Const., 671 P.2d 871 (Alaska 1983); Foster v. Aspoetis Const., Inc., AWCB Decision No. 88-0217 (August 16, 1988); Carlson v. Alaska United Drilling,  AWCB Decision No. 87-0341 (Dec. 31, 1987).  


In this case, unlike the cases in which we found the condition to be latent, Employee was disabled and lost time from work and received benefits for a period of time.  His benefits then stopped, despite the fact that he continued to be unable to earn the wages he had at the time of the injury.  This disability lasted for over five months.  He contacted both Insurers and was told that he needed to file a claim, but he chose not to do so even though he was disabled and not receiving workers' compensation benefits.  In addition, and at the same time, he was told of the seriousness of his condition by at least two doctors.  We find particularly important the fact that Dr. Kullbom copied Employee with his March 20, 1995 letter to Dr. Leung.  In that letter, Dr. Kullbom discusses Employee's disabling leg pain and says:  "He needs to stop putting up with this like he has been and needs to seek a tertiary opinion and probably needs surgery."


We find we lack information about Employee's education and experience.  However, it appears from his tax returns and from Dr. Kullbom's letter that he has owned and operated his own businesses.  We find he possesses the education and experience to be able to read and understand Dr. Kullbom's letter and a Controversion Notice.  We find he chose to disregard the advice of his doctors and CC's adjuster regarding filing a claim.  We find he had actual knowledge of the need to file a claim as he was sent a Controversion Notice on April 6, 1995 by CC.  The reverse side of that Board-prescribed form told him that he would lose his right to claim disability benefits if he did not file a claim within two years of (1) his knowledge of his disability, its relationship to employment, and after disablement; or (2) within two years after the date of last payment of disability benefits.


It troubles us to see both Insurers avoid liability based on a last injurious exposure defense, particularly in light of AS 23.30.155(d) which requires the last employer make payment "during the pendency of the dispute."
  However, we find Employee (1) was disabled in March 1995, (2) knew of the seriousness of his condition in March 1995, and (3) knew, at least as of the April 6, 1995 Controversion Notice, of the need to file a claim within two years of the date of last payment of benefits or disablement.  We find we cannot help him if he chooses not to use his rights.  Under AS 23.30.105(a), we find we must deny and dismiss his claim for disability benefits.


Concerning his claim for medical and related benefits, we have long held that claims for benefits under AS 23.30.095 are not governed by AS 23.30.105.  AS 23.30.095(a) provides in part:


The employer shall furnish medical, surgical and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . .  .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . .  .


Thus, even though a claim for time loss (compensation) benefits may be barred, we can still authorize continued medical care.  Stepovich v. H & S Earthmovers, AWCB Decision No. 85-0229 (August 1, 1985); James v. City of Fairbanks, AWCB Decision No. 85-0357 (December 13, 1985); Lee v. Fluor Alaska, AWCB Decision No. 87-0096 (April 17, 1987); McQuat v. AIC, et al, 4FA-88-0632 (Alaska Super. Ct.) (April 4, 1989).


We believe this interpretation is justified by the wording of  subsection 105(a) which uses the phrase "right to compensation for disability . . . " versus the language of subsection 95(a) which permits us to authorize medical care beyond two years after the date of injury.  We believe this distinction is further justified by the separate definitions of "compensation" at AS 23.30.395(8) and "medical and related benefits" at AS 23.30.395(20).


Of course, we have held that if an employee fails to pursue a claim for medical benefits, the doctrine of laches may bar the claim.  Reel v. New England Fish Company, AWCB Decision No. 84-0005 (January 11, 1984).  Also, a claim for medical benefits could also be barred by AS 23.30.110(c).  Because the parties have not specifically addressed the claim for medical benefits, we decline to make findings of fact or conclusions of law.  We shall retain jurisdiction over Employee's claim for medical and related benefits under AS 23.30.095 in the event the parties cannot resolve the claim.


ORDER

1.  Employee's claim for temporary total, permanent impairment benefits, a gross weekly earnings determination, and an unfair or frivolous controversion, as well as attorney's fees relating to these benefits, is denied and dismissed as barred under AS 2.30.105(a).


2.  We retain jurisdiction over Employee's claim for medical and related benefits under AS 23.30.095(a) in accordance with this decision.


Dated at Juneau, Alaska this 25th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of John W. Wells, employee/applicant; v. Ketchikan Kitchen & Bath, employer; and Industrial Indemnity Co., insurer; and Cigna Co., insurer/defendants; Case Nos. 9422654 and 9312788; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 25th day of March, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �Employee did not argue, and we do not address, the effect of II's failure to comply with AS 23.30.155(d) has upon tolling the statute of limitations.







