
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD F. HARVEY,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9028505



)

COOK INLET PIPE LINE CO.,
)
AWCB Decision No. 98-0076



)


Employer,
)
Filed in Anchorage, Alaska



)
March 26, 1998


and
)



)

NATIONAL UNION FIRE INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim for permanent partial impairment (PPI) benefits on March 11, 1998, in Anchorage, Alaska.  The employee represented himself.  Attorney Robert Griffin represented the employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUE

Whether the employee suffered a compensable injury, entitling him to permanent partial impairment benefits under AS 23.30.190.


SUMMARY OF THE EVIDENCE

The employee fell from a ladder while hanging sheetrock for the employer at the Drift River Terminal on October 28, 1990.  He reported his injury to the employer, but continued working to complete his seven-day shift.  On returning to Anchorage he saw orthopedic surgeon William Reinbold, M.D., who diagnosed a severe lumbar contusion, but released him to return to work for his next scheduled rotation.  Dr. Reinbold continued to intermittently provide conservative care for the employee through July 22, 1992.


The employee next sought medical attention on January 6, 1994, changing his treating physician to orthopedic surgeon Michael Newman, M.D., who noted that the employee had suffered back pains since his fall in 1990, and diagnosed degenerative spondylolisthesis at L4-5.  Dr. Newman referred him to Daly City Spine Clinic for a second opinion.  The clinic found an anterior spondylolisthesis at L4-5, a narrowing of the L4-5 disc space, and a bulge in the disc at that space.  He received conservative care from Dr. Newman through August 31, 1995, when the doctor recommended a surgical laminectomy and fusion to relieve the employee's increasing symptoms.


The employee was evaluated by orthopedic surgeon Theodore Wagner, M.D., of Seattle, who confirmed the diagnosis of spondylolisthesis.  Dr. Wagner performed L4-5 surgical decompression and fusion on the employee on October 16, 1995.  The employee was released to return to work on June 21, 1996.  The employer paid temporary total disability (TTD) benefits and medical benefits for all treatment and time loss.


The employer was purchased by another parent company, with another workers' compensation insurer, on April 1, 1995.  The defendant insurer investigated whether a possible last injurious exposure liability could be shifted to the new insurer.  While investigating this, the defendant insurer interviewed Dr. Newman, and procured a signed statement (not notarized, but in affidavit form) from him, dated November 20, 1996.  In his statement, Dr. Newman indicated that the employee's October 28, 1990 accident was a temporary aggravation of his pre-existing spondylolysis, an aggravation which subsequently resolved.  He believed the accident was not a substantial factor in creating the need for the employee's surgery, nor a substantial factor in his present condition.  Dr. Reinbold signed an affidavit reciting the same opinions on January 16, 1997.


At the employer's request, the employee was examined by Donald Peterson, M.D., of the Medical Consultants Network in Portland, Oregon, on February 3, 1998.  Dr. Peterson found that the employee suffered from facet joint arthrosis with degenerative spondylolisthesis at the L4-5 level, which pre-existed his 1990 injury.  He believed the 1990 work injury was not a substantial factor in the need for surgery, or in the employee's present medical condition.  He found the employee medically stable, and rated him to have a 12 percent whole person impairment.


At the hearing the employee testified that his surgeon, Dr. Wagner found his 1990 work injury to have been a substantial cause of his back condition and his need for surgery.  He attempted to submit a copy of a medical record from Dr. Wagner to that effect, dated February 21, 1997, but the employer objected to that document being permitted to enter the record.  The document had been included in the employee's Medical Summary, filed on August 6, 1997.  The employer pointed out it filed a Request for Cross-Examination on the document on September 1, 1997; and the employee never provided the requested opportunity for cross-examination.


The employee filed an Application for Adjustment of Claim on August 7, 1997, requesting PPI benefits.  The employer filed an Answer, disputing the claim on September 2, 1997.  At the hearing the employee argued his back symptoms originated with his fall from the ladder at work, his physicians continuously submitted his medical bills to the workers' compensation insurer, his employer paid benefits for years, and his surgeon found that his back problems were related to the work injury.


In its legal brief and at the hearing the employer argued that even if the employee's non-medical testimony is found to raise the presumption of compensability, the medical opinions of Drs. Reinbold, Newman, and Peterson that the back condition is a degenerative condition, unrelated to the work, would rebut the presumption.  It points out Dr. Wagner's opinion has been excluded from the record.  Consequently, it argues, there are no medical opinions in the record conflicting with the opinion of Drs. Reinbold, Newman, and Peterson, and the preponderance of the evidence shows the employee's permanent partial impairment to be unrelated to his work.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  DR. WAGNER'S REPORT


8 AAC 45.052(c)(2) provides a right of cross examination to a party objecting to medical records submitted with a Medical Summary.  The employer objected to the a medical record from Dr. Wagner, dated February 21, 1997, and the employee failed to provide an opportunity for cross-examination.  We find that we cannot rely on that medical record in this decision.  


Nevertheless, the employee testified in the hearing, offering a hearsay report of Dr. Wagner's opinion concerning the causal link between the employee's work injury and his medical condition.  Our regulation at 8 AAC 45.120(f) permits hearsay evidence explaining or supplementing direct evidence.  We will accept the employee's testimony concerning this treating physician's opinion for the purpose of explaining and supplementing other medical evidence in the record.

II.  BOARD ORDERED MEDICAL EXAMINATION


AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


AS 23.30.095(k) provides, in part:


In the event of a medical dispute regarding determinations of causation . . . or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


AS 23.30.110(g) provides, in part:


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee. . . .   


We find subsection AS 23.30.095(k) and AS 23.30.110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 at 3 (July 23, 1997).  We conclude we have wide discretion under subsections 95(k) as well as 110(g) to consider any evidence available when deciding whether to order a second independent medical examination (SIME) to assist us investigating and deciding medical issues in contested claims under AS 23.30.135(a).


The employee testified Dr. Wagner, one of his attending physicians, found a causal link between his 1990 work injury and his present medical condition.  We find the employee's testimony of sufficient weight to consider in determining our procedure in the investigation of this claim.  We find evidence of a medical dispute concerning the causation of the employee's back condition between his attending physician, Dr. Wagner, and the employer's medical examiner, Dr. Peterson.  We will exercise our discretion under AS 23.30.095(k) and AS 23.30.110(g) to order an SIME on this disputed issue.  See also, 8 AAC 45.090(b).


An SIME must be performed by a physician on our list, unless we find the physicians on our list are not impartial.  8 AAC 45.095(f).  We find a medical doctor with a specialty in orthopedics is best suited to perform this SIME.  Douglas Smith, M.D., is a physician on our list who specializes in orthopedics.  According to our records, the employee has not been treated by Dr. Smith.  We therefore choose Dr. Smith, pending his acceptance, to perform the SIME, provided no subsequent conflicts are discovered.


ORDER

1. An SIME shall be conducted by Dr. Smith regarding the work-relatedness of the employee's back condition.


2. The parties shall proceed under 8 AAC 45.092(h)as follows:


A. All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Each party may submit up to three questions by April 13, 1998.  These questions may be used in the letter to the SIME physician.  The questions should relate to issue currently in dispute under AS 23.30.095(k), listed in number 1 above.


If subsequent medical disputes arise prior to our contact with the SIME physician, the parties may request we address the additional issues.  However, the parties must agree on these additional issues.  The parties must list the additional medical dispute and specify the supporting medical opinion (including report date, page, and author).  The parties must file the supporting medical reports, regardless of previous reports in the record.  We will then consider whether to include these issues. 


B. The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, with the oldest records on top, number the pages consecutively, put the copies in two binders, and serve the binders upon the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by April 13, 1998.


C. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us within 10 days of receipt, by April 23, 1998, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer, together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders by April 23, 1998.


D. If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receipt. 


E. The parties shall specifically identify the film studies which have been done, and which films the employee will hand carry to the SIME.  The employee shall prepare the list, and serve it on the employer by April 13, 1998.  The employer shall review the list for completeness.  The employer shall file the list with us by April 23, 1998.


F. Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 26th day of March, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Marc D. Stemp 


Marc Stemp, Member



 /s/ John A. Abshire 


John Abshire, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard F. Harvey, employee/applicant; v. Cook Inlet Pipe Line Co., employer; and National Union Fire Insurance, insurer/defendants; Case No.9028505; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of March, 1998.



Debra C. Randall, Clerk

SNO

�










