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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDWARD WARLIKE,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9612922

DAY & NIGHT, INC.,
)



)
AWCB Decision No. 98-0080


Employer,
)



)
Filed in Anchorage, Alaska


and
)
April 1, 1998



)

STATE FARM INS.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's petition on February 26, 1998, in Anchorage, Alaska.  Attorney Shelby Nuenke-Davison was present and represented the employer.  The employee was not present.  We closed the record at the hearing's conclusion.


ISSUE

1. Whether to compel the employee's attendance at his deposition. 


2. Whether to compel the employee's attendance at an independent medical examination. 


SUMMARY OF THE EVIDENCE
Attorney Shelby Nuenke-Davison testified to the following.  The employee injured his neck on January 25, 1996 in the course and scope of employment.  He was rated with a 13% permanent partial impairment his physical therapist.  The employer controverted this rating on June 2, 1997.  The employee later alleged injury to his teeth.  The employer controverted his claim for dental treatment on June 17, 1997.


On July 24, 1997 the parties attended a prehearing at which the employer told the employee of a scheduled independent medical evaluation (EME) and deposition. At that prehearing, the employer expressed his objections to the EME and deposition.  That same day, the employer sent a letter giving written notice to the employee that an independent medical evaluation (EME) had been scheduled with Michael James, M.D., on August 7, 1997.  The letter also indicated that a deposition of the employee had been scheduled on July 30, 1997.  The employee contacted the employer and stated he wanted to resolve the case.  The employee indicated that he would attend the EME, but not the deposition.  The employer told the employee it would like to depose the employee prior to the EME, and because the employee was not planning on attending the deposition, the employer would cancel both.  The employer confirmed this in a letter dated July 28, 1997.


On July 30, 1997, the employer sent a letter to the employee stating it had scheduled a deposition for August 4, 1997.  The employer further stated that if the employee did not appear, it would cancel the EME with Dr. James.


The employee did not appear for the deposition on August 4, 1997.  The employer rescheduled the deposition for August 5, 1997. The next day, the employee appeared for the deposition, and stated he would not participate in the deposition or attend an EME until he was represented by an attorney.


On September 3, 1997, the parties appeared at a prehearing.  The chair of the hearing advised the employee to have his attorney file an entry of appearance within four weeks.


Although the employee is not pursuing his claim at this time, the employer would still like the employee to participate in an EME.  The employer argues that the employee has two years to pursue his claim, and may do so at any time.  In preparation for such an occurrence, the employer would like to have an examination closer in time to the injury, as a base measurement for the  employee's condition. The employer wants to first depose the employee to learn of the facts surrounding the employee's claim and condition.  The employer requests us to order the employee to appear for a deposition and attend the EME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether to compel the employee's attendance at his deposition.


AS 23.30.135(a) states in pertinent part: 


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by the this chapter.  The board may make its investigation or conduct its inquiry in the manner by which it may best ascertain the rights of the parties.


With regard to sanctions for discovery violations, our regulation, 8 AAC 45.054(d) states: "A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request."


With the exception of depositions and interrogatories, we find we are not otherwise bound by the technical and formal rules of discovery or procedure which might otherwise apply in a civil lawsuit.  We have always encouraged parties to cooperate during the discovery process and to only seek our assistance when voluntary compliance has not been forthcoming.  Moses v. Indian Reorganization Act Council, AWCB Decision No. 97-0082 (April 8, 1997);  Leineke v. Dresser Industries-Atlas, AWCB Decision No. 86-0063 (March 28, 1986). 


Alaska Rule of Civil Procedure 30(a)(1) provides in pertinent part:  "A party may take the testimony of any person, including a party, by deposition upon oral examination without leave of court . . ."  Civil Rule 37(d) provides in pertinent part:  "If a party . . . fails (1) to appear before the officer who is to take the deposition, after being served with a proper notice, . . . the court in which the action is pending on motion may make such orders in regard to the failure as are just . . ."


In McCarroll v. Catholic Community Services, AWCB Decision No. 97-0001 (January 6, 1997) we dismissed an employee's claim for her failure to cooperate with the discovery process.  In McCarroll the employee refused to sign releases, and refused to submit to her deposition as ordered in a previous interlocutory decision and order.  Alternatively, McCarroll held that 8 AAC 45.054 would operate to exclude the employee from offering his testimony at hearing given that the employer had unsuccessfully attempted to take her deposition.


In Miller v. Takotna Community Ass'n, AWCB Decision Nos. 95-0108 (April 20, 1995), and 95-0162 (June 15, 1995), we ordered the employee to reimburse the employer $3,463.38 in costs and fees associated with the employee's unreasonable failure to attend his deposition.


Based on Civil Rule 30, we find the employer has clear authority to depose the employee. Further, we find the employer would be at a considerable disadvantage without the opportunity to discover the evidence associated with the employee's claim.  We further find that information received from the deposition will likely promote a speedy remedy in this matter.  We conclude the employee must submit to having his deposition taken.  8 AAC 45.054.  We direct the employee to contact the employer within 14 days of the issuance of this decision and order to schedule the taking of his deposition.  Should the employee fail to schedule within this time frame, he could risk dismissal of his claim or other sanctions detailed above.


The employee, however, is not without protections.  Civil Rule 30(d)(3) provides in pertinent part:


At any time during a deposition, on motion of a party or of the deponent and upon a showing that the examination is being conducted in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in which the action is pending or the court in the judicial district where the deposition is being taken may order the officer conduction the examination to cease forthwith from taking the deposition, or may limit the scope and manner of the taking of the deposition, or may limit the scope and manner of the taking of the deposition as provided in Rule 26(c).

Moreover, the employee may contact the division of Workers' Compensation is he has additional questions about the deposition process.

2. Whether to compel the employee's attendance at an independent medical examination.


AS 23.30.095(e) provides in part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon authorized to practice medicine under the laws of the state in which the employee may be found, furnished and paid for by the employer. . . . if an employee refuses to submit to any examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court . . . be forfeited.


This section is clear and nondiscretionary.  The employee shall submit to examination by physicians of the employer's choosing.  If the employee continues to obstruct the employer's right to have him examined, we may order the employee to forfeit his rights to compensation or recovery of any potential damages.


We find that the August 1997 EME was cancelled due to the employee’s refusal to submit to examination without tape‑recording.  We find that by refusing to submit to the employer's scheduled medical examination, the employee obstructed the employer’s § 95(e) right to have the employee examined. See Caples v. Valdez Creek Mining Co., AWCB Decision No. 89-0280 (October 20, 1989).  We order the employee to make himself available at a reasonable time for a medical examination by physicians of the employer's choosing, without further obstruction.  If he unreasonably refuses to do so, we will order forfeiture of additional benefits, assuming we award any at the hearing on the merits.


ORDER

1. The employee shall submit to having his deposition taken in accordance with this decision and order.


2. The employee shall make himself available at a reasonable time for a medical examination by doctors of the employer's choosing, without further obstruction.


Dated at Anchorage, Alaska this 1st day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney 


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Edward Warlike, employee/applicant; v. Day & Night, Inc.,, employer; and State Farm Ins., insurer/defendants; Case No.9612922; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of April, 1998.



Shirley DeBose, Clerk
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