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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROSEMARIE M. JONES,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9411673



)

STATE OF ALASKA,
)
AWCB Decision No. 98-0081



)


Employer,
)
Filed in Anchorage, Alaska


  Petitioner.
)
April 1, 1998

                                                                                  )


This is a decision on the whether the employee is entitled to permanent total disability (PTD) benefits, the final issue related to the employer's petition to review the Reemployment Benefits Administrator's (RBA) September 25, 1996 determination, which found the employee eligibile for reemployment benefits.  We met to hear this matter on the basis of the parties' briefs and the written record in Anchorage, Alaska, on March 12, 1998.  Attorney Joseph Kalamarides represented the employee, and Assistant Attorney General Kristin Knudsen represented the employer.  We closed the record at the conclusion of the hearing.


ISSUE

To what type of benefits, if any, is this employee entitled during the period between being found eligible to receive reemployment benefits and actually beginning a reemployment plan.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

A resident of the Pioneer Home fell on the employee while she was working as a nurse's aid on May 25, 1994, causing severe pain in the employee's neck, back and right leg.  The employer provided temporary total disability (TTD) benefits and medical care.  Edward Voke, M.D., examined the employee at the employer's request on June 21, 1994, finding her medically stable, with no permanent impairment, and releasing her with a 30 lb lifting restriction.


On June 22, 1994, the employee filed a request with the RBA for reemployment benefits under AS 23.30.041.  RBA Designee Mickey Andrew selected Dennis Johnson, a rehabilitation specialist, to determine whether the employee was eligible for reemployment benefits under AS 23.30.041(e) and (f).


In his September 14, 1994, Eligibility Assessment Report, Mr. Johnson found that the employee was able to perform three jobs she had held in the 10 years preceding her injury, and recommended to the RBA Designee that the employee be found ineligible for reemployment benefits. In his Eligibility Assessment Report Addendum issued on September 26, 1994, Mr. Johnson indicated that he was assisting the employee to apply to the Alaska state Division of Personnel for the reemployment program under AS 39.25.158 (commonly referred to as the state "Injured Workers' Act"). On September 30, 1994, the RBA Designee found the employee ineligible for reemployment benefits under AS 23.30.041.  The employee did not appeal that determination.


On March 11, 1995, at the employer's request, the employee was examined and evaluated by Michael G. McNamara, M.D., an orthopedic surgeon, and Charles A. Simpson, D.C., for the purpose of establishing a permanent partial impairment (PPI) rating for the employee under the American Medical Association's Guides to the Evaluation of Permanent Impairment, (3rd. ed. 1988).  They gave the employee a 14% whole person PPI rating. The doctors recommended that the employee not return to any job where she would be doing any kind of lifting, prolonged sitting, pushing or pulling.  They recommended she pursue vocational rehabilitation or retraining, as well as new job placement opportunities.  On March 20, 1995, the employee signed a waiver, agreeing with the employer not to seek reemployment benefits in exchange for receiving a lump sum of $18,900.00 in permanent partial impairment (PPI) benefits.


On May 12, 1995, the employee wrote to Diana Mason, Injured Workers' Program Specialist for the Department of Administration, indicating she retired as of April 1, 1995, and would only accept placement in a part-time position.  A full-time position with the state would require her to contribute into the Public Employee's Retirement System [PERS], and her benefits under that retirement plan would terminate.


The employer certified the employee as eligible for positions as an Administrative Clerk I, and attempted to place her for approximately one year under the Injured Workers Act.  Although the employer identified two available full-time positions during that period, no part-time positions came open.  In a letter dated September 10, 1996, Ms. Lowe notified the employee that she was now eligible to accept reemployment benefits through workers' compensation, because she sought reemployment through the "Injured Workers" program for more than twelve months, and the state had been unable to reemploy her in a position which paid a comparable wage.


On September 25, 1996, the RBA determined the employee was eligible for reemployment benefits under AS 23.30.041, based on Ms. Lowe's recommendations.  The employer filed an appeal of the RBA decision, which we heard and decided in Jones v. State of Alaska, AWCB Decision No. 97-0135 (June 25, 1997).  In that decision we found that the employee's waiver of reemployment benefits on March 20, 1995 had no legal effect under AS 23.30.012, and we concluded that the employee, in "accepting retraining" under the Injured Workers Act, AS 39.25.158(f) is eligible for the development of a reemployment plan under AS 23.30.041(e) and (f), as a matter of law.  Consequently, we affirmed the RBA's determination of September 25, 1996.


In light of the Alaska Supreme Court decision in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996) we asked the parties to file legal memoranda on the issue of what type of benefits, if any, this employee is entitled to receive during the period between being found eligible to receive reemployment benefits under AS 23.30.041(e) and actually beginning a reemployment plan under AS 23.30.041(h)-(j).  We gave the parties 20 days to file briefs on this issue.


The hearing officer chairing our panel retired on March 10, 1998.  We, the two remaining members of the board panel, closed the record on our own motion, and met as a panel quorum under AS 23.30.005(f) to consider this case on March 12, 1998.


In her brief the employee claims PTD benefits.  She argues the employee was been found unemployable with the state of Alaska as of September 10, 1996 under the Injured Workers Act, raising the presumption of compensability under AS 23.30.120(a), a presumption which applies to PTD benefits under Meek.  Id. at 1280.  Although the rehabilitation specialist report found the employee physically able to return to three jobs she held in the ten years before her injury, no market study has been done to show work in these positions is actually available.  Consequently, she argues, the employer has not provided substantial evidence to rebut the employee's disability, and she is entitled to PTD benefits.


The employer argues that the state's inability to provide a position to the employee stemmed from her voluntary retirement and refusal to work full-time, not from her disability.  It contends that any presumption under Meek that she is totally disabled, is rebutted and overcome by the evidence of her work release, her ability to work as an Administrative Clerk I, and the availability of full-time work in that job category.  It points out the Alaska Supreme Court in Vetter v. Alaska Workers' Compensation Board, 524 P.2d 264 (Alaska 1974) held that if a claimant voluntary separates from the work force, entitlement to benefits ceases.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act at AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


AS 23.30.180 provides, in part:  "PERMANENT TOTAL DISABILITY. (a) In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . ."


In our analysis, we must first apply the statutory presumption of compensability.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, such as this one, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek that the presumption of compensability applies to claims for PTD benefits when an injured worker has been found eligible for reemployment benefits and permanent partial disability benefits have been exhausted, but a reemployment plan is not yet in place.  Meek, 914 P.2d at 1279, 1280.  In the case under our consideration, the employee offers lay evidence that her absence from the work force is due to her injury of May 24, 1994, and claims PTD benefits.  We found her eligible for reemployment benefits, all PPI benefits were paid on March 20, 1995, and no reemployment plan has yet been developed.  In accord with the court's ruling in Meek, we must find the presumption of compensability at AS 23.30.120(a) has attached to her claim for PTD benefits.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  We find the medical evaluation of the employee by Dr. Voke, releasing her to light-duty work, is substantial evidence rebutting the presumption of compensable total disability related to her work.


Once the employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Although the record reflects the employee suffered time loss from work as a result of her injury, Dr. Voke determined she could return to light-duty work as of June 21, 1994, and Drs. McNamara and Simpson suggested she could find alternate work opportunities as of March 11, 1995. The employee did seek alternative work opportunities under the Injured Workers' Act.  Two state positions were found for her, but she rejected them because she did not want to work full time.  She refused to consider these positions based on the economic concern of forfeiting PERS benefits.  By the preponderance of the available evidence, we find the employee's refusal to return to work under state's Injured Worker Act program resulted from unrelated economic concerns, not from work-related disability. In accord with the preponderance of the evidence, we must conclude that the employee is not permanently totally disabled, and not entitled to PTD benefits under AS 23.30.180.  Vetter, 524 P.2d at 266, 267.


ORDER

The respondent employee's claim for PTD benefits under AS 23.30.180, pending the initiation of her Reemployment Benefits plan under AS 23.30.041(h)-(j), is denied and dismissed.


Dated at Anchorage, Alaska this 1st day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Marc D. Stemp 


Marc D. Stemp, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  
Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rose Marie M. Jones, employee/respondent  v.  State of Alaska, employer; self-insured/petitioner; Case No.9411673; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of April, 1998.



Debra C. Randall, Clerk
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