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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

HAROLD LANO,
)



)


Employee,
)


  Petitioner,
)



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9404264

HOUSTON CONTRACTING,
)



)
AWCB Decision No. 98-0085


Employer,
)



)
Filed in Fairbanks, Alaska


and
)
April 8, 1998



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Respondents.
)

                                                                                  )


The employee's request for a rehearing and modification was heard at Fairbanks, Alaska on March 19, 1998, based on the written record.  Attorney Michael Stepovich represented the employee; Attorney Patricia Zobel represented the defendants.  We closed the record at the time of our deliberations.


On March 21, 1997, we issued a decision and order (AWCB No. 96-0160) which stated, in part, at pages 9, 15:


[B]ased on the uniform opinions of Drs. Bradley, Nelson and Roser of medical stability by June 24, 1994, we find the employee reached medical stability on June 24, 1994


....


Based on the testimony and evidence and upon discounting the value of the physical therapists' 24% rating, we find by a preponderance of evidence the employee has experienced no additional permanent partial impairment.  Accordingly, we conclude the employee's PPI claim must be denied.


With respect to our conclusion that the employee reached medical stability on June 24, 1994, the employee asserts we made a mistake in determination of fact.  Specifically, the employee asserts we made a mistake by finding that Dr. Roser shares the opinions of Drs. Bradley and Nelson that the employee was medically stable as of June 24, 1994.


Concerning our denial of the employee's PPI claim, the employee asserts a change in condition now exists.  Specifically, the employee produced a PPI rating by an orthopedic surgeon to cure deficiencies we found in the physical therapists' rating relied on by the employee at the time of our hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) permits modification of workers' compensation orders, based on change in conditions or a mistake in determination of fact:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation... whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.


The associated regulation at 8 AAC 45.150 states:


(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


(1) the facts upon which the original award is based;


(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's discovered evidence supporting the allegation could not have discovered and produced at the time of the hearing; and


(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.


Additionally, our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated:  "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe v. Aerojet-General Shipyards, Inc., supra.

Id. at 169.


Upon further reflection on the evidence presented by the parties at hearing and on the subsequently presented written arguments, we find no additional evidence or argument is required in this case.  Accordingly, we find no rehearing is needed.


Moreover, we find we did not make a mistake in determination of fact at hearing.  Although others may differ in interpreting the evidence, we find substantial evidence exists in the record to support our conclusions.  For example, although Dr. Roser stated in his September 30, 1994 letter and in his November 1, 1996 deposition that he thought the employee could be considered medically stable as of the first of October 1994, he also explained in his deposition that this was based on the employee's subjective complaints. On an objective basis, Dr. Roser concluded the employee was medically stable and stationary on June 24, 1994.  Based on the legal definition of medical stability at AS 23.30.295(21), we find we did not make a mistake in determination of fact when we concluded that Drs. Bradley, Nelson, and Roser uniformly agreed the employee reached medical stability on June 24, 1994.


Concerning the employee's assertion we should consider the supplemental PPI rating, he provided no affidavit explaining why this could not have been presented at the time of the first hearing.  Moreover, he claims this rating is "the only rating performed on the employee after his January 29, 1994 Houston work injury."  This is incorrect.  Drs. Roser, Nelson and Bradley all found him to have a zero percent impairment rating, concluding all of his condition was attributable to a preexistent degenerative disk disease.  This was supported by Dr. Reif's opinion, who compared his recent medical reports with her medical examinations performed following the prior 1991 injury.  Therefore, assuming this new PPI rating is admissible, our original decision finding a zero rating is well supported by the medical evidence and testimony of Drs. Roser, Nelson, Bradley and Reif.


In summary, we find the employee has not presented sufficient evidence to support a rehearing and modification of our

March 21, 1997 D&O.  Accordingly, we conclude the employee's petition for modification must be denied.


ORDER

The employee's petition for modification of our March 21, 1997 decision & order is denied and dismissed. 


Dated at Fairbanks, Alaska this 8th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harold Lano, employee/applicant; v. Houston Contracting, employer; and Industrial Indemnity, insurer/defendants; Case No. 9404264; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 8th day of April, 1998.



Lora J. Eddy, Clerk
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