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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

SCOTT GILBERT,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER


   Respondent,
)



)
AWCB Case No. 9424529


v.
)



)
AWCB Decision No. 98-0090

HOFFMAN/VANGUARD,
)



)
Filed in Fairbanks, Alaska


Employer,
)
April 10, 1998



)


and
)



)

INDUSTRIAL INDEMNITY,
)



)


Insurer,
)


  Defendants,
)


   Petitioners.
)

                                                                                )


The employee's claims for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, medical costs and attorney fees and costs, together with the defendant's petition for dismisal, were scheduled for hearing on February 19, 1998.  Attorney Michael Patterson represented the employee; attorney Allan Tesche represented the defendants.

At the beginning of the hearing, however, the employee withdrew his claim.  Nevertheless, the defendants requested Board action on their petition for dismissal.  Thereafter, the parties agreed to our consideration of stipulated language.  We deemed the record closed when we met on March 19, 1998, after considering the stipulated language.

Following the withdrawal of the employee's application for adjustment of claim at hearing, the parties stipulated to language which reads as follows:

1.  The letters of October 9, 1996, and December 4, 1997 attached hereto, are true and correct copies of correspondence Mr. Patterson received several days after their mailing.

2.  Although previously requested orally and in writing to do so, as of Wednesday, February 19, 1998 [SIC], Mr. Patterson has not presented to the employer, Industrial Indemnity, or its attorney any written evidence to prove the existence of unpaid medical bills for which reimbursement is sought from the employer or its carrier in these proceedings.

3.  Although requested orally and in writing to do so, as of Wednesday, February 19, 1998 [SIC], except for documents already on file with the Board, Mr. Patterson had not presented to the employer, Industrial Indemnity, or its attorney any medical record, report, or other documentary evidence to support claims made for PPI or TTD during any identified period of time in these proceedings.


The letters cited as attachments to the stipulation are requests from the defendants  to the employee for release of certain documents.


Based on the written record, the oral arguments, and the stipulated language, we will act on the defendants' petition for dismissal.  The defendants request an order which will dismiss the employee's claim, based on failure to attach a preliminary link between the employee's work and the claimed benefits.  In the alternative, the defendants request a "preclusion order" to prohibit introduction of additional documentary evidence to support these claims.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

With respect to the parties' stipulated language, 8 AAC 45.050(f) reads in part, as follows:


(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the simulation of facts.


(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.


(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation.  A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.


Concerning the defendants' request for production of documents, 8 AAC 45.054 states:


(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure.  In addition, the parties may agree or, upon a parties' petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness taken by telephone conference call.  The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition.


(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery.


(c) The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act.  The person requesting the subpoena shall serve the subpoena at the person's expense.  Neither the board nor the division will serve subpoenas on behalf of a party.


(d) A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request.


Based on our review of the record, we find the employee withdrew his claims for benefits.  Accordingly, we find no case in controversy remains to be decided. 


There appear to be no unpaid medical bills and concerning the defendants assertion this case should be dismissed, that no other issues remain in contention.  Accordingly, we find we agree it should be dismissed without prejudiced. We also note, however, given the August 1996 controversion in this case, that the issues might be dismissed with prejudice later this year for lack of prosecution.  AS 23.30.110(c).


Concerning the employee's failure to produce documents in support of his claims, such as to justify a "preclusion order", we find no such remedy available in our statue or regulations, based on the current record.  Specifically, we find the defendants have not "properly served" the employee with a request for production such as to justify application of scuh a remedy at this time.


ORDER

The employee's claims for workers' compensation benefits is dismissed, without prejudice.


Dated at Fairbanks, Alaska this 10th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Scott Gilbert, employee/applicant; v. Hoffman/Vanguard, employer; and Industrial Indemnity, insurer/defendants; Case No. 9424529; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 10th day of April, 1998.



Lora J. Eddy, Clerk
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