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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

THERESE E. TRAVELSTEAD,
)



)


Employee,
)


  Respondent,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9706075

FOOD TOWN LIQUOR,
)



)
AWCB Decision No. 98-0091


Employer,
)



)
Filed in Anchorage, Alaska


and
)
April 10, 1998



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


We heard the employer's petition to dismiss at Anchorage, Alaska, on February 26, 1998.  Attorney Robin Jager Gabbert represented the employer.   The employee appeared, representing herself.  Member Lawlor had a prior appointment that required her early departure from the hearing.  We closed the record to deliberate on March 25, 1998, when we first met after Member Lawlor had an opportunity to review the hearing tapes.  


ISSUES
1. Whether to dismiss the employee's claims as not occurring within the course and scope of her employment.  

2. Whether to dismiss the employee's claims under AS 23.30.022.  


EVIDENCE SUMMARY
The parties do not dispute the employee suffers from a classic case of reflex sympathetic dystrophy (RSD) affecting her right arm.  At the time of the onset of her RSD, the employee worked for the employer as an alcoholic beverage retail clerk.  The employee testified she injured her right arm on February 17, 1997, while stocking cases of beer and wine for the employer (See also, Report of Injury).  
During her August 29, 1997 deposition the following exchange occurred:


Q. Okay.  What I'd like you to do now is tell me how your injury with Food Town Liquors occurred.  How were you injured?  


A. How it occurred?  It occurred lifting, through stocking cases of beer, and I felt pain in my arm and I didn't say anything because I'm -- you know, I'm 45 years old.  I'm not going to complain about every ache and pain I get.  And I was taking inventory where I had to hold a clipboard and I was going  -- I was thinking, my god, my arm, what is wrong, you know.  It was hurting very bad and I couldn't hardly hold my clipboard.  I had to lay it on the wine bottles to take my inventory, and I barely could finish even holding a clipboard that day.  That was on a Saturday.  


And then I worked the next two evenings, Sunday and Monday night, and then there's a lot of stocking that goes on and when you work by yourself in a liquor store on weekends, and I was stocking the cases of beer and I had to literally -- they have you stock the cases of beer so high that I had to put a half rack down on the floor and lift a case of beer up that high.  That's -- I don't even know how high, and a case of beer weighs at least 20 some odd -- 25, 27 pounds and my -- by the end of that evening on . . . Monday, my arm was just like, this is -- something is wrong here.  So I have -- well, I've got a few days off and I thought, just go home, take it easy here, you know, rest the old arm.  Did a little bit of housework, washed a few clothes.  My daughter was home at the time so she did most of the work. 


And Thursday morning, I got up -- I didn't sleep that night, Wednesday night.  I was unable to sleep and I got up Thursday morning and literally crying and I said -- Told my husband, I said, "You've got to take me to the emergency room.  This is serious.  I feel like something is dislocated in my elbow,"  and I said, "I've pulled something really bad.  It's something serious is wrong here." 



I went in to the emergency room that Thursday and after I left the emergency room, I -- immediately, my husband and I went to Jeannie [Pratt] at the liquor store in Soldotna.  Straight from the hospital, I went straight to Jeannie with my doctor's slip and she said, "Are you all right," and I said, "I don't know, I just know I hurt really bad,"  and she goes, "Are you going to be able to work tomorrow,"  and I said yes, because I know they were short-handed and I didn't want to put them in a bind.  And I said, "Yes, I'll try, do the best I can to work tomorrow."  


And I go in on Friday and that's an inventory day and a very busy day.  Fridays are very busy and 2:00, it was just about -- on a Richter scale of pain, I was, from one to ten, I was on 12.  I was almost on overload.  It was hurting so bad.  I spoke to Jeannie a couple of times that day and I told her, "I really need Lisa to come in and spell me.  I've got to leave.  I can't make my eight hour shift."  I said, "My arm is hurting way too bad." 


I did -- I did finish my inventory, but it took me like five hours when ordinarily I'm done in three, and because I couldn't hold the clipboard anymore.  It was hurting.  I couldn't bag groceries.  I mean, I couldn't bag even a six pack of beer.  I couldn't even open a bag and put a six pack of beer in it and my elbow just would not go.  I just wouldn't work. . . . 


Okay, because Saturday I would have ordinarily worked.  And then she [Jeannie] called me Saturday and said that Don [the store owner] said he doesn't want me to come back at all until I get a work release. . . .

(Travelstead Dep., 49 - 53).

The employee corroborated her deposition testimony while testifying at her February 26, 1998 hearing.  
John Nels Anderson, M.D., testified at the February 26, 1998 hearing that he treated the employee on February 24 and 25, 1998.  He testified he first diagnosed tennis elbow, saw the employee once a week, and performed three cortisone injections.  Dr. Anderson testified he felt the employee suffered from a work related injury and that he thought the employee's RSD was an overuse injury from lifting heavy cases at work.  Dr. Anderson acknowledged his opinions are based on the history provided by the employee and her version of the events as she to testified at hearing.  Dr. Anderson referred the employee to Timothy B. Powers, M.D.  


Dr. Powers also testified at the February 26, 1998 hearing that he saw the employee on July 24, 1997.  He opined that tennis elbow, or overuse injuries, could bring on RSD, but is usually brought on by serious trauma, nonetheless "innocuous" events can bring on RSD.  He testified he had no reason to disbelieve the employee's RSD condition is a result of her work with the employer.  He also testified housework could bring on RSD, or any increase in activity.


In addition, Robert Swift, M.D., testified at the February 26, 1998 hearing that he first saw the employee on September 19, 1997 and began treating her approximately once a month on his regular visits from Anchorage to the Kenai Peninsula.  Dr. Swift testified the employee has a "classic" case of RSD, but has been showing signs of improvement.  Further, he testified that any type of injury, including repetitive use injuries, could cause RSD.  Dr. Powers opined the employee's condition is consistent with her description of her mechanism of injury (lifting heavy cases), and that is not possible that the employee is faking her symptoms.  Dr. Powers had no personal knowledge of the employee's work conditions, but relied on her descriptions.  


James Doyle Travelstead, the employee's husband, testified at the February 26, 1998 hearing.  He testified the employee may have done some light house work the days prior to taking her to the emergency room, but was not doing "spring cleaning."   Mr. Travelstead testified he accompanied the employee to Ms. Pratt's office immediately after the emergency room.  He recalled the employee did not inform Ms. Pratt that she injured herself doing spring cleaning, but told Ms. Pratt that she was not sure how she injured herself.  Elana Rae Travelstead, the employee's daughter testified at the February 26, 1998 hearing that the employee primarily remained in bed from February 18 to February 20, 1997.  She testified the employee did not do spring cleaning, and that she and her brother do most of the household chores.


The employee also testified at hearing and in deposition that in addition to heavy stocking on "freight days," she was constantly required to restock the coolers and shelves after purchases, to keep certain items cold and accessible.  She testified she is "not much of a housekeeper" and that she was not doing any heavy spring cleaning.  She asserts she never told Ms. Pratt she injured herself spring cleaning.


At the February 26, 1998 hearing, the employee explained her responses on her employment application.  The employer's concerns are concentrated on the employee's responses to the last two questions on her application.  The first question asks:  "Have you had any operations or serious injuries in the past 5 years?"  The employee circled "No."  Second:  "Do you have (or have you had in the past) any problems with your back, shoulders, elbows, wrists, fingers, hips, knees, ankles or feet?"  The employee again circled "No."  The employee acknowledged she has a history of back pain other medical concerns, but did not consider them to be "serious" injuries.  Regarding the second question, the employee explained that she believed, like the first question, that it only pertained to the "last 5 years."  The employee testified she may have miscalculated the time frame of her back and knee problems as occurring more than five years from the date of her application.  She testified she believed she answered truthfully.  


The employer argues the employee did not injure herself in the course and scope of her employment;  it asserts the employee injured herself sometime between February 18 and 20, 1997 while spring cleaning.  In the alternative, the employee's claim should be barred under AS 23.30.022 for not disclosing her previous injuries on her application for employment.


In his February 20, 1998 emergency room note, Ned Megan, D.O., noted:  "She does note that she works at a liquor store and does a lot of physical labor and that she spent virtually all day yesterday cleaning her house."


The employer's manager and the employee's immediate supervisor, Georgene "Genie" Pratt, testified at the February 26, 1998 hearing.  She testified she recalled the employee coming to her office on February 20, 1997, alone, and told her:  "Don't worry, I didn't do it [injure her arm] at work . . . I've been spring cleaning."  She recalled a former co-worker, Lynn Craig Whiteman was also present and heard the employee.  She also recalled the employee stating that she would be in to work the next day.  (See, Pratt Dep. at 20 - 22). She did not recall any prior complaints of arm or elbow pain from the employee.  She testified that good physical health is a major factor of the job the employee held, although not an automatic disqualification for employment, and that the employee did not disclose her prior medical conditions.  Ms. Pratt also testified that the time the employee would have been required to spend stocking was minimal.  


Ms. Whiteman testified that in February, 1997, she worked with the employee for the employer.  She recalled the employee's post-emergency room visit to Ms. Pratt's office.  She remembers the employee stating she had "overdone it spring cleaning her house."  Ms. Whiteman is no longer employed by the employer.  


At the request of the employer, Shawn Hadley, M.D., examined the employee on August 5, 1997, and testified at the February 26, 1998 hearing.  She confirmed the employee's RSD diagnosis, and stated that it is possible to get RSD from cleaning.  She opined that the amount of stocking the employer estimates the employee performed would not be a substantial factor in causing RSD.  Dr. Hadley testified that RSD is not thought to have been a cumulative-type injury causes.  In pertinent part, her August 5, 1997 report provides:


In regards to causation, I cannot state with any degree of medical certainty that the patient's complaints were caused or substantially aggravated by her work with Food Town Liquors.  If what Ms. Travelstead reports is correct, that she was stocking a cooler two-thirds of her workday, which would require repetitive use of her right upper extremity, this could be considered a contributing factor.  


There is apparent discrepancy in what Ms. Travelstead tells me today in regard to her housecleaning and home activities, versus what was related in the emergency room visit of February 20, 1997 by Dr. Megan.  If the patient was aggressively cleaning her home, scrubbing, or doing forceful repetitive activity with the extremity, this may have been the causative factor.  Regardless, based on the patient's reflex sympathic dystrophy, she is disabled from doing her usual job as a clerk.  She has limited functional use of her right had at this time.


The employee argues she suffered a compensable work injury during the course and scope of her employment.  The employer argues the employee is not a credible witness and that she was not truthful on her employment application and with doctors.  The employer asserts the employee has a thirteen year history of back problems and has filed past claims for workers' compensation benefits for her back and knees which should have been disclosed on her employment application.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Whether the Employee was Injured in the Course and Scope of Employment.  


In deciding whether the employee is entitled to disability benefits, we must apply the presumption found in AS 23.30.120.  AS 23.30.120 provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter; . . . ."


  The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues of the work relationship of the original injury, or aggravations or accelerations of preexisting conditions, or combining with pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the court held that the presumption also applies to non-causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041, Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment.  Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.  "[I]n claims based on highly technical medical considerations medical evidence is often necessary" to establish the link.  Id.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


We find the employee established a preliminary link between her RSD condition and her work with the employer with her testimony and the testimony and reports of Drs. Anderson, Powers and Swift.  Since the employee established a preliminary link, the burden of production shifts to the employer.  Subsequently, we must examine the employer's evidence to determine if it has presented substantial evidence to overcome the presumption.  


We find the employer has failed to do so.  We find the employer's allegations that the employee may have initially misrepresented (intentionally or otherwise) the cause of her condition does not amount to substantial evidence.  Accordingly, we conclude the employer has failed to rebut the presumption of compensability and we must conclude the employee was injured in the course and scope of her employment.


Even had we found the testimony of Ms. Pratt and Ms. Whiteman amount to substantial evidence to overcome the presumption, we still reach the same conclusion.


Had we found the employer rebutted the presumption, the employee must now prove all elements of her case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (Alaska 1991).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  We find the employer has failed to convince the Board the employee was not injured in the course and scope of her employment.  


AS 23.30.122 provides:  


The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury's finding in a civil action. 


We have the sole power to determine the credibility of a witness.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989).  We may consider our impressions of an employee or witness' demeanor when determining credibility.  Wolfer v. Veco, Inc., AWCB Decision No. 90-0132 (June 13, 1990).  (Aff'd, Wolfer, 852 P.2d 1171 (Alaska 1993)).  We may also consider an employee or witness' inconsistencies, contradictory statements, and veracity for truth.  Id.


Based on our review of the entire hearing, and observing the employee's demeanor, we find the employee to be a credible witness.  The employee's demeanor, even when faced with adverse responses from questions (even from her own witnesses and family) to be consistent.  Although she may be a poor historian, we find the employee's testimony to be reasonable when viewed in its entirety.  To the contrary, based on our review of Ms. Pratt's demeanor, we believe her testimony is self-serving.  We found her to be somewhat non-objective and at times hostile.  We note Ms. Pratt can specifically remember specific events and details which benefit the employer, yet her memory fades on any point which may have favored the employee.  Accordingly we give her testimony less weight.


We give equal weight to the testimony of Mr. Travelstead and Ms. Whiteman.  The employer seems to hinge its defense on the employee's alleged statements following her visit to the emergency room.  Two witnesses say she informed her employer she injured herself doing spring cleaning;  two witnesses say she did not do so.  We have found the employee to be credible, and we found Ms. Pratt to be less credible, while according Mr. Travelstead and Ms. Whiteman's testimony equal weight.   Based on the above analysis, we conclude the employee did not specify the cause of her injury to Ms. Pratt room on February 20, 1997.


We turn next to a review of the medical evidence.  We note the emergency room doctor, Dr. Megan, noted the employee stated she was cleaning previously.  We find, however, based on Dr. Megan's report, that her first statements concerned her work at a liquor store.  We find the employee complained first of her work, and then mentioned her cleaning, if any.


Based on the employee's reports to her physicians, Drs. Anderson, Powers, and Swift have all opined her injury is or may be work related.  We have found the employee to be credible;  we do not doubt the underlying complaints as reported.  We find Dr. Hadley's testimony to be inconclusive regarding causation, neither ruling out the employee's work, nor her alleged cleaning.  


In Miller v. ITT Arctic Services, 577 P.2d 1044, 1048 (Alaska 1978), the Alaska Supreme Court held:


On several occasions we have stated that any doubt as to the substance of medical testimony should be resolved in favor of the claimant. Miller's survivors apparently would have us apply the rule whenever the evidence reveals lack of unanimity or shows uncertainty among medical experts about ultimate causation.  We are not persuaded that the rule should be applied in such a manner.  In Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 211 (Alaska 1966), we noted that doubts should be resolved in favor of the claimant "if there were any doubt as to what the substance of the medical testimony was."  In Thornton, we did not rely upon the rule because the substance of neither physician's testimony was in doubt.  We believe the Thornton approach is correct and the rule is properly applicable only when the substance of a particular witness' testimony is in doubt.  In such circumstances, any doubt should be resolved in favor of the claimant.  To extend the rule beyond the testimony of individual witnesses would unduly interfere with the Board's fact finding function.  This we decline to do. We believe the presumption of compensability and the showing of substantial evidence necessary to overcome it adequately protect the humanitarian purposes of the Workmen's Compensation Act.

Relying on Miller, we conclude the employee suffered a compensable injury in the course and scope of her employment.  The employer's petition to dismiss is denied and dismissed.


Even had the employee done "extensive spring cleaning," we would find her injury compensable.  Based on all the medical testimony, we find RSD may be a cumulative, overuse type of injury.  We can not expect an employee who may be developing a work-related cumulative injury to avoid all non-work life activities.  In this case, we would find the employee's cumulative traumas from her work as a retail liquor clerk caused her RSD condition, not the alleged spring cleaning.

II.
Whether the Employee's Claim is Barred under AS 23.30.022.  


AS 23.30.022 provides in pertinent part:



An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployment questionnaire may not receive benefits under this chapter if


(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and


(2) there was a causal connection between the false representation and the injury to the employee.


In Miner v. Galco Building Products, AWCB Decision No. 97-0126 (June 5, 1997), the Board recently analyzed section .022.  At 8, Miner held:


In analyzing this statute, it becomes apparent that before an employee's claim can be barred under it, the following five things must occur: (1) the employee must have made false statements as to his physical condition on the employer's application and health questionnaire; (2) the employee must have made those false statements "knowingly"; (3) the employer must have relied upon this false statement; (4) reliance on these statements must be a substantial factor in hiring the employee; and (5) there must be [a] causal connection between the false statements and the employee's injury.


We have already found the employee to be credible.  Based on her testimony, summarized above, we find the employee did not "knowingly" make false statements on the employer's application for employment.  Accordingly, we conclude the second element detailed in Miner fails.  The employer's petition to dismiss under AS 23.30.022 is denied and dismissed.

III.
Attorney's Fees and Costs.


The employee has not filed an itemized statement of costs.  We reserve jurisdiction to award costs, if any, incurred by the employee.  The employee's prior attorney, Joseph A. Kalamarides withdrew as the employee's attorney on November 24, 1997.  We found no notice of attorney's lien in the file.  We also reserve jurisdiction over attorney's fees should Mr. Kalamarides file a notice of attorney's lien.


ORDER

The employer's petition to dismiss is denied and dismissed in accordance with this decision and order.


Dated at Anchorage, Alaska this 10th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl Jacquot, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member



 /s/ Florence Rooney 


Florence Rooney, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Therese E. Travelstead, employee/respondent; v. Food Town Liquor, employer; and Industrial Indemnity Co., insurer/petitioners; Case No. 9706075; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of April, 1998. 



Brady D. Jackson III, Clerk
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     �A prior typographical error was corrected by Dr. Megan in a letter dated October 29, 1997.  







