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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROGER M. STAIR,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9710615

POOL ARCTIC ALASKA DRILLING,
)



)
AWCB Decision No. 98-0092


Employer,
)



)
Filed in Anchorage, Alaska


and
)
April 13, 1998



)

INS. CO. OF STATE OF PA.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim for benefits on March 25, 1998, at Anchorage, Alaska.  The employee appeared telephonically, representing himself.  Adjuster Law Henderson appeared, representing the employer.  We closed the record at the hearing's conclusion.


ISSUES
1. Whether the employee is entitled to prescription and medical costs.  

2. Whether to award a penalty and interest.

3. Whether the employer frivolously or unfairly controverted this claim.


EVIDENCE SUMMARY

The employee claims he suffered an inner ear infection in his ear drum and canal while employed as a roustabout on the Baker Platform in Cook Inlet.  The employee wrote on his report of occupational injury or illness:  "During the course of employment my ear canal swelled shut and hearing was temporarily impaired with pain and discomfort.  Wind, rain or foreign material from ear plugs are probable cause."  The employer's representative wrote on the report of injury:  "Employee says that his ear was plugged and painful and he went to the medic who said he needed to go to Dr.  Employee was given antibiotic and returned to work.  Employee now says this was work related."


The employee testified he began his rotation on the platform on May 1, 1997 in perfect health with no complaints or other symptoms suggesting a cold or virus.  By May 11, 1997, the employee sought assistance from the on-rig P.A. for ear pain.  He testified the P.A. recommended he see a medical doctor.  The same day, the employee was taken by helicopter to the hospital in Soldotna.  


The only medical report in our file is the May 11, 1997 emergency department note by John Kasukonis, D.O., who reported:


This 46-year-old man comes to the Emergency Department complaining of pain in his right ear.  The patient has had pain in his ear which has been worsening over the past two days.  The patient says he has had mild head congestion the last few days but usually is in very good health.  He states he is not on any medications.  He works on Cook Inlet oil platform as a roustabout.  A P.A. attempted to examine his ear on the oil platform but was unable to visualize patient's ear canal or tympanic membrane well due to the patient having a fair amount of ear pain. . . . 


An Oto-Wic is inserted in the patient's right ear canal and saturated with Cortisporin Otic Suspension. . . .  He also is given a prescription for Erythromycin . . . He is to take Ibuprofen or Tylenol as needed for pain.  I have informed him it would be reasonable for him to take a day or two off from work until his medication starts to work but he wants to continue working and states that he can avoid being around dangerous machinery, etc., in case he becomes dizzy with his ear problem.  He is to be rechecked by Dr. Fraser if he is not improving over the next 3-4 days.


The employee testified he returned to the rig the same day (May 11, 1997).  The employee did not miss any time from work (other than those hours spent at the hospital emergency room).


The employee testified that since beginning his rotation on May 1, the weather was very windy and rainy and the seas were high.  He testified his work as a roustabout required extensive periods of time when he was exposed to the elements.  He also testified that he rarely, if ever, gets colds; he did not have a cold prior to beginning his rotation, when his ear became infected.  He stated that his "mild head congestion" was due to his ear infection, not a cold.  He testified the oil rig is isolated, and the entire time he was under the exclusive control of the employer.  The employee signed his report of injury on June 5, 1997.


In her June 12, 1997 letter, Kathy Hunyor, the release of information clerk for Central Peninsula General Hospital, wrote in pertinent part:  "We're sorry for the confusion.  It was not clear that Mr. Roger Stair's injury was a workers compensation injury, therefore notes and HCPC codes were not sent."


On July 24, 1994, the employer controverted all benefits.  The employer reasoned:  "Claimant did not suffer an infection which arises naturally out of his employment."  On December 8, 1997, the employee filed an application for adjustment of claim seeking medical costs totalling $251.25, a penalty, interest, and a determination of a frivolous or unfair controversion.  The employee also seeks $25.00 for prescriptions.  On December 31, 1997, the employer filed an answer asserting:  "The injury did not arise out of or in the course and scope of employment."


The employer argues it is not responsible for infections common to the general public.  Further, the employer argues it is not the employee's "general insurer" and should not be required to pay for the employee's ear infection.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Whether the Employee's Ear Infection is Compensable.


In deciding whether the employee is entitled to disability benefits, we must apply the presumption found in AS 23.30.120.  AS 23.30.120 provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter; . . . ."


The Alaska Supreme Court has held that the presumption applies to any claim for compensation under the Alaska Workers' Compensation Act, including issues of the work relationship of the original injury, or aggravations or accelerations of preexisting conditions, or combining with pre-existing conditions.  Burgess Construction v. Smallwood (Smallwood II), 623 P.2d 312, 316 (Alaska 1981).  More recently, the court held that the presumption also applies to non-causation issues, including continuing disability, Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986); continuing medical treatment or care, Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991); and reemployment benefits under AS 23.30.041, Kirby v. Alaska Treatment Center, 821 P.2d 127, 127 (Alaska 1991).


Before the statutory presumption attaches to a claim, the employee must establish a preliminary link between the injury and employment. Smallwood II, 623 P.2d at 316.  This link is established when the employee presents "some evidence that the claim arose out of, or in the course of, employment . . . ."  Id.


If the employee presents sufficient evidence to establish the link, the statutory presumption attaches and shifts the burden of production to the employer.  Wolfer, 693 P.2d at 870.  The employer must then present substantial evidence to overcome the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


We find the employee's testimony that he arrived on the platform in sound health on May 1, 1997 but required emergency evacuation 10 days later with ear pain, sufficient to establish the preliminary link between his ear infection and his work with the employer.  Since the employee has attached the presumption, the burden of production shifts to the employer.  Subsequently, we must examine the employer's evidence to determine if there is substantial evidence to overcome the presumption.


"Substantial evidence" is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Rogers Elec. Co. v. Kouba, 603 P.2d 909 (Alaska 1979).  "The mere possibility of another injury is not `substantial' evidence sufficient to overcome the presumption of compensability."  Hoth v. Valley Const. 671 P.2d 871, 874 (Alaska 1983).


We find the employer has failed to produce any evidence the employee's ear infection is not work-relate, much less "substantial" evidence.   We further find the employer never had any evidence to support its position at hearing or to controvert (other than it's belief the employee suffered from an infection common to the general public).  Accordingly, we conclude the employer has failed to rebut the presumption of compensability and we must conclude the employee was injured in the course and scope of his employment.


Even if we had somehow found the employer produced substantial evidence to overcome the presumption, we would nevertheless reach the same conclusion.  When we advance to the next step, the employee proved all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d 1381 (Alaska 1991).  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  We find the employer has proved no facts, as it has produced no evidence, let alone met a preponderance of the evidence standard upon which to prevail.


In Miller v. ITT Arctic Services, 577 P.2d 1044, 1048 (Alaska 1978), the Alaska Supreme Court held:  "On several occasions we have stated that any doubt as to the substance of medical testimony should be resolved in favor of the claimant."  The medical evidence is silent regarding causation, but discusses the employee's work situation.  Furthermore, the billing department at the hospital considers the employee's condition work-related.  


We conclude the employee suffered a work-related, compensable ear infection during the course and scope of his employment with the employer.  AS 23.30.095(a) requires employers to furnish medical treatment.  The employer has failed to do so in this case.  We conclude the employer shall pay for, or reimburse, the employee $251.25 for his medical appointment and $25.00 for his prescriptions.

II.  Penalty and Interest on Medical Benefits.


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . .  For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  A penalty for a controversion not filed in good faith is twenty-five percent of the unpaid installment.  AS 23.30.155(e).


As we found above, the employer simply had no evidence to support its controversion.  The employer controverted, stating:  "Claimant did not suffer an infection which arises naturally out of his employment."  The employee's report of injury stated that wind, rain, or foreign matter from ear plugs provided on the employer's rig was the probable cause of the infection.  The employee's supervisor did not dispute this on the report of injury.  We find the employer possessed no evidence, other than a "hunch" the employee may have had a generic cold when he arrived on the platform 10 days before experiencing his ear pain.  We believe reasonable people would find such a hunch rather implausible.  We conclude the employee is entitled to a 25% penalty on the medical benefits not paid.  The employer shall pay to the employee $69.06 for a penalty ($251.25 + $25.00 X .25).

8 AAC 45.142 provides, in part:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. . . .


Our regulation at 8 AAC 45.142 requires the payment of interest at a statutory rate of 10.5% per annum, as provided at AS 45.45.010, from the date at which each installment of compensation is due.  See also, Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).  The Alaska Supreme Court interprets the requirement for interest payments very broadly.  "Interest awards are a way to recognize the time value of money, and they give 'a necessary incentive to employers to release . . . money due."  Childs 860 P.2d at 1191 (Alaska 1993), quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  Under 8 AAC 45.142, and in keeping with the court's rationale in Childs, we conclude the employee is entitled to interest from the employer on the medical benefits and penalties from the dates on which payments were due until those benefits were, or are, paid.

III. Whether the Employer Frivolously or Unfairly Controverted.


AS 23.30.155(o) provides:  "The Board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter."  As we found above, the employer had no evidence upon which to controvert in good faith.  Furthermore, we conclude this controversion was frivolous given total absence of evidence to support the employer's contentions.  Accordingly, a copy of this decision shall be forwarded to the division of insurance.


ORDER

1. The employee's claim is compensable.  The employer shall pay for or reimburse the employee $251.25 for his medical appointment and $25.00 for his prescriptions.   


2. The employer shall pay a penalty of $69.06.


3. The employer shall pay interest on the benefits awarded herein at the statutory rate.  


4. The employer frivolously controverted this claim.  We shall promptly notify the division of insurance by sending a copy of this final decision and order as required under AS 23.30.155(o). 


Dated at Anchorage, Alaska this 13th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member



 /s/ Philip E. Ulmer 


Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Roger M. Stair, employee/applicant; v. Pool Arctic Alaska Drilling, employer; and Ins. Co. of State of Pa., insurer/defendants; Case No. 9710615; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of April, 1998.



Debra Randall, Clerk
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