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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DONALD STARK,
)



)


Employee,
)


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9619625



)

STARK-LEWIS CO.,
)
AWCB Decision No. 98-0093



)


Employer,
)
Filed in Anchorage, Alaska



)
April 15, 1998


and
)



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Respondents.
)

                                                                                  )


On March 12, 1998, we heard Employee's request to review the Reemployment Benefits Administrator's (RBA) November 5, 1997 determination of ineligibility for reemployment benefits.  Employee is represented by Attorney Michael Patterson.  Employer is represented by Attorney Theresa Henneman.  We left the record open for a maximum of ten days for:  1) Employer to submit a copy of the DOT description of "roofing supervisor"; 2) Employee to submit a supplemental affidavit of attorney fees and legal costs to include time for legal services rendered since timely filing his affidavit of fees and costs; and 3) Employer's response to such supplemental affidavit of fees.  On March 18, 1998, all of the above documents were received.  We closed the record on March 24, 1998, when we next met to consider Employee's request.


ISSUE

Whether the RBA abused his discretion when he found Employee ineligible for reemployment benefits because there was no unusual or extenuating circumstances to prevent Employee from making a timely request for an eligibility evaluation under AS 23.30.041(c).


SUMMARY OF THE EVIDENCE

On September 23, 1996, Employee injured his back when slipped and fell on a sloped metal roof while working for Employer as a roofing superintendent.  (September 24, 1996 Report of Injury).  Employer's business is owned by Employee's mother and his brother.  Employee's mother, Betty Stark, testified at hearing.  Mrs. Stark said that before Employee was injured, she agreed to sell  Employee a 25 percent ownership interest in the business.  Employee was to purchase his ownership share through "sweat equity."  According to Mrs. Stark, Employee would spend about 25 percent of his time in the office preparing the paperwork for bids and the remainder of his time out in the field estimating job bids and supervising roofing crews.  Mrs. Stark testified that after his injury she promised him a job in the family business when he recovered.


When Employee's back did not improve with conservative care, he had back surgery, a micro disectomy, on November 11, 1996 performed by Davis Peterson, M.D.  In the "recommendations" section of his November 15, 1996 report, Dr. Peterson stated:  "I don't think he will be a good candidate long term for doing roofing work.  I think he would be better off doing more sedentary light work based on his history of multiple back injuries and surgery."


Employee testified he had several shoulder surgeries before his back injury.  According to the October 19, 1990 Physical Capacities Evaluation report by Samuel Shurig, D.O., Employee was limited to lifting no more than 30 pounds.  Employee testified that while he generically considers himself a roofer, in reality he stopped doing the physical aspects of roofing work in 1993 when he became a superintendent.  As a roofing superintendent, Employee said, he is responsible for doing bids and monitoring the work of jobs through a roofing foreman who, in turn, actually supervises roofers on a crew.  Employee testified that his job as a roofing superintendent requires him to carry nothing heavier than a clipboard.  Occasionally, however, when doing residential bids, Employee testified that he carries a small ladder weighing about 30 pounds, in order to climb to the roof.  For commercial bids on high roofs, an assistant will carry the heavier extension ladder, or Employee will use the existing ladders in the building to access the roof.


At hearing, Employee testified he vaguely recalled Dr. Peterson making a comment that he "may want to think about" getting into light duty work.  Employee said his conversation with Dr. Peterson occurred while he was recuperating in the hospital and was under the influence of pain medication.  Regardless, Employee argues that his usual job at time of injury was already light duty and that Dr. Peterson may not have understood the true nature of Employee's work in the family business.


On February 14, 1997, Employee underwent a second surgery, fusing the vertebrae from L4 through S1, by Dr. Peterson.  In response to a February 25, 1997 letter from Alaska National Insurance Company (ANIC) asking him to "prognose those additional restrictions for return-to-work planning purposes", Dr. Peterson stated:  "no work @ heights, light work and no prolonged sitting."  Dr. Peterson also met with ANIC rehabilitation nurse, Heather Double, R.N., to discuss rehabilitation on the same day.  In his report outlining the substance of his consultation, Dr. Peterson stated that the "[u]ltimate long term return [to work] will be light [duty] with no work at elevations and no prolonged sitting."


Employee testified he was not a participant in the meeting between Dr. Peterson and Heather Double.  Furthermore, Employee said he did not become aware of the February 25, 1997 report or letter until after he had been denied eligibility and requested a copy of his file.


In his June 3, 1997 report, under the recommendations section, Dr. Peterson stated that in the "[l]ong term, I would not recommend that he do any work on rooftops but he be considered for more of a light to sedentary ground level work."  Again, Employee testified he was not aware of this report until he received a copy of his file.  However, Employee testified that it was around this time, that Dr. Peterson was encouraging him to seriously think about a career change.


In his August 5, 1997 report, Dr. Peterson stated:  "He should be working now toward a Voc. Rehab. program to try and determine employability." Employee testified at hearing that it was during this visit, that Dr. Peterson made it critically clear to him he needed to get into another line of work because he could not longer climb ladders.


Mrs. Stark testified that although she had held out hope Employee would return to his usual work as an owner and superintendent, she realized that would not happen.  She testified that the only exclusively light duty ground work available in her business was office work.  Mrs. Stark testified Employee had inadequate office skills for such a position.  Therefore, Mrs. Stark said that she told Employee he would need to acquire additional training before she could guarantee him a position with the Employer as the office manager.  Mrs. Stark believes she had this discussion with Employee at about the same time Dr. Peterson told Employee he absolutely needed retraining.


In his August 12, 1997 (Board date stamped) letter to RBA Saltzman, Employee requested an "appointment for rehab training."  In our August 28, 1997 letter to Employee, we advised him that because his request for reemployment benefits was made more than "90 days after [his] employer knew about [his] injury, we would need for him to explain the reasons which prevented him from "requesting a timely evaluation."  In his September 4, 1997 letter, Employee explained that he initially thought he would be able to return to his usual job after healing from the first surgery.  Employee also explained that it was only after the second surgery, that he experienced "chronic pain" making it unlikely that he could "perform [his] duties as a Roofer." 


The insurer responded to Employee's explanation on November 4, 1997 attaching an October 21, 1997 letter from Dr. Peterson answering questions posed by Ms. Double.  The  letter states in pertinent part:


[Q]: Per your 11/15/96 post-op clinic examination and visit, you documented "Mr. Stark would not be a good candidate, long term, for doing roofing work, he would be better off doing more sedentary light work . . ."  Did you discuss those documented opinions with Mr. Stark on that date?


[A]: Yes.


[Q]: On 2/25/97 you documented an opinion that "ultimate long-term return to work would be light with no work at elevations and no prolonged sitting."  Did you discuss those opinions with Mr. Stark?


[A]: Yes.

RBA Saltzman issued his determination on November 5, 1997.  It states in part:


Alaska Statute 23.30.041(c) directs that the injured worker shall request an evaluation within 90 days after the worker has given their employer notice of the injury.  If the employee lacked the requisite knowledge within this time period, then the Alaska Workers' Compensation Board has ruled that the employee must request an evaluation no later than 90 days after the employee knew or should have known that they might not be able to return to the work they were doing at the time of the injury.


In reviewing your file . . . I find that on November 15, 1996 Dr. Peterson wrote . . ."I don't think he will be a good candidate long term for doing roofing work.  I think he would be better off doing more sedentary light work based on his history of multiple back injuries and surgery."  Again on February 25, 1997 and June 3, 1997 the doctor wrote of your need to get into a more sedentary line of work.


On October 21, 1997 Kelly Stonke wrote to Dr. Peterson and specifically asked the doctor if he had discussed with you the need for retraining on November 15, 1996 and on February 25, 1997.  Dr. Peterson wrote "yes."  Based on this information, you knew or should have known of your need to change jobs as early as November 15, 1996, which was 53 days after your injury.  However you did not request an evaluation until August 11, 1997 which is 269 days after the first date Dr. Peterson told you of your need to change jobs and 168 days after he told you a second time.


Based upon the information in your file I have determined that you do not have unusual and extenuating circumstances for your late request.  Therefore I must deny your request for an evaluation for reemployment benefits.


Employee's November 13, 1997 Application for Adjustment of Claim timely requested our review of RBA Saltzman's determination.  Employee argues that Dr. Peterson probably assumed Employee was a "roofer" as the term is generically used and therefore was unaware of the light duty nature of his position as a "roofing superintendent" when he made his November 15, 1996 recommendations to change into more sedentary work.


Furthermore, Employee argues that he strongly believed his recuperation from back surgery would proceed as well has his recuperation from past injuries to his shoulder.  Therefore, Employee said he assumed he would be able to return to his usual work as a roofing superintendent in the family business.  Finally, Employee argues that his mother's guarantee of a position with the family business, to include his purchase of an interest in their operation through sweat equity, was a certainty and, therefore, he felt vocational rehabilitation would not be unnecessary.  Employee also argues that it was not until August 1997 when Dr. Peterson affirmatively told him he needed to be in a vocational rehabilitation program that he and his mother realized retraining would be necessary because he could not do 75 percent of the usual work she would expect of him as a superintendent.  Consequently, Employee claims his request for reemployment benefits was timely made because he did not realize the serious restrictions about working at heights until August 1997.  Once Employee knew he would not be able to return to his usual job, he asked for reemployment benefits.


Employer argues that the date of "absolute" knowledge is not the standard by which timeliness in requesting reemployment benefits is determined.  The standard is when Employee knew, or should have known he "might" need training.  Employer argues, as RBA Saltzman found, that Employee knew, or should have known, he needed retraining no later than after the second surgery in February 1997 when Dr. Peterson purportedly discussed the need for Employee to do light duty work at ground level.  Therefore, Employer argues, RBA Saltzman did not abuse his discretion and his determination should be affirmed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(c) provides in pertinent part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


The prerequisites for qualifying for an eligibility evaluation under subsection 41(c) are: (1) a compensable injury; (2) a physician prediction that the injury may permanently preclude return to work at the occupation at the time of injury; (3) a request by the employee for an eligibility evaluation within 90 days after giving notice of the injury; and (4) if notice is not given within 90 days, a finding by the RBA that there is an unusual and extenuating circumstance that prevented a timely request.  John R. Light v. Sealaska Corp., AWCB No. 89‑0210 (August 18, 1989).  The only issue before us is whether the RBA abused his discretion in finding the employee ineligible for a reemployment benefit evaluation because he did not request it within 90 days of learning he needed retraining.


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as 'issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P. 2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P. 2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89‑0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89‑0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion.  


In Harsen v. B&B Farms, AWCB Decision No. 94-0253 (September 30, 1994) we reversed the RBA's decision to excuse the employee's delay in timely requesting an evaluation based on the absence of an explicit medical opinion addressing the employee's permanent inability to return to work.  We found such an interpretation of section 41(c) was unreasonable.  Furthermore, in Light, the  reviewing panel upheld the RBA's decision and rejected an interpretation of AS 23.30.041(c) which would have excused the employee from requesting an evaluation until receipt of objective medical evidence of permanent disability.  The board noted that subsection 41(c) merely requires evidence that the injury "may" permanently preclude the employee from returning to his/her occupation at the time of injury.  Thus, the possibility that the employee might not he able to return to work is sufficient to trigger the 90‑day period for requesting an eligibility evaluation under AS 23.30.041(c).  


Based on Wyrick v. Earth Movers of Fairbanks, AWCB Decision No. 91‑0126 (May 1, 1991), we find the 90‑day period for requesting an eligibility evaluation begins to run when the employee knew or should have known that he might not be able to return to the work he was doing at the time of injury.  As the Board in Wyrick acknowledged, doctors often focus more on the physical recovery of their patients than their disability.  Consequently, we review the record to determine when Employee should have had the knowledge and appreciation of a possible permanent disability that would preclude his return to work as a roofing superintendent for Employer. We shall do this based on inferences drawn from all the medical records, Employer's representations and Employee's behavior in response thereto.  
We find, based Dr. Peterson's February 27, 1997 hospital discharge report, Employee had surgery for his recurrent disc condition on February 24, 1997 and was not released form the hospital until February 27, 1997.  Based on Heather Double's February 25, 1997 letter to Dr. Peterson and Dr. Peterson's report of the same date, we find that she and Dr. Peterson met to discuss Employee's rehabilitation and return to work options.  We find based on these reports, Dr. Peterson told Ms. Double that Employee would not be able to work at elevations.  We find, based on our review of the medical records that this was the first time Dr. Peterson ever raised the issue of restricting Employee from working at heights.  Instead, we find the prior medical records merely suggest Employee should work at a light duty job which, as Employee testified and we find, Employee already had even though Dr. Peterson may not have been aware of the light duty nature of his work in the family business.


We find, based on Employee's testimony that his work with Employer as its roofing superintendent usually required him to carry nothing heavier than a clipboard.  Based on this testimony, we find nothing in the medical records before February 25, 1997 to suggest Employee would reasonably believe he could not return to his usual work with Employer and therefore needed retraining.
 


We also find, however, that Employee was not put on notice that he was restricted from working at heights on February 25, 1997.  We make this finding based on Employee's testimony he was not present at the conference between Dr. Peterson and Ms. Double and that Employee did not receive a copy of either Ms. Double's letter or Dr. Peterson's report until he requested a copy of his records after his request for an evaluation was denied.  Therefore, our review of the record turns to when Employee was verbally advised by Dr. Peterson that he would not be released to work at elevations.  


We find that Dr. Peterson did, at some time, advise Employee about the restriction of working at heights.  We make this finding based on Dr. Peterson's same day response to Heather Double's October 21, 1997 letter.  Reviewing the letter however, we are unable to determine exactly when Dr. Peterson actually first told Employee he could not work at elevations.  We find there is a distinction between Ms. Double's two questions to Dr. Peterson about the dates when he informed Employee of the opinions outlined in two of his reports.

  
With regard to the November 15, 1996 post-op report, Ms. Double specifically asked whether Dr. Peterson told Employee of the information outlined in the report "on that date."  (Emphasis added).  By comparison, Ms. Double's question about whether Dr. Peterson ever discussed the height restriction as outlined in his February 25, 1997 report (the synopsis of her private consultation with Dr. Peterson) was open ended.  Ms. Double's question was: "Did you discuss those opinions with Mr. Stark?"  Essentially, Ms. Double asked whether he ever told Employee he could not work at heights, not if Dr. Peterson told Employee on that date (as she had in the previous question) or at any other specific time.  We find, based on our own initial experience of casually reading this letter one could draw the same inference the RBA did.  Nevertheless the inference is incorrect.  The RBA's conclusion would be harmless error if there was other evidence in the file to draw the same conclusion.  Based on our review of the file, however, we find none.  Therefore, we conclude the RBA abused his discretion when he relied on Ms. Double's questions/Dr. Peterson's responses to find Employee knew or should have known he could not work at heights on February 25, 1997.  We find there is no evidence in the record to support a finding that Employee was privy to the consultation information on February 25, 1997 or at any time before Employee received a copy of his medical records.  


Therefore, we review the record to determine the earliest date the RBA could have determined Employee knew or should have known he might need retraining.  Reviewing Dr. Peterson's reports of March 4, 7, and 11, 1997, we find no mention at all of any restrictions, much less height limitations, about return to work activities.  We also find no mention of work restrictions in Dr. Peterson's April 8 and 22, 1997 reports.  Similarly, none of Dr. Peterson's reports in May 1997 indicate he ever discussed return to work restrictions.  
The first report which states Employee should not do "any work on rooftops but . . . be considered for more of a light to sedentary ground level work" is dated June 3, 1997.  We find, based on this report and Employee's testimony that it was approximately around this time that Dr. Peterson was encouraging him to change jobs, Employee knew or should have known that he might need retraining.  We make this finding based on Mrs. Stark's testimony Employee lacked the necessary office skills to work for the family business as an administrative employee.  Therefore, if Employee knew or should have known that he would not be able to return to any job requiring "work on rooftops," Employee also knew, or should have known, that his injury might permanently preclude his return to work both in the labor market generally and with Employer specifically, no later than June 3, 1997.  Accordingly, we find this day marks the beginning of the 90 day time period in which Employee needed to request an eligibility evaluation.    


We find Employee's letter to the RBA requesting an evaluation bears an August 12, 1997 "AWCB-Anchorage" date stamp. Therefore, we find Employee requested an evaluation 73 days after he knew or should have known he would need retraining.  Based on this finding, we conclude Employee's request for an eligibility evaluation was timely made within the time constraints under AS 23.30.041(c).  Therefore, the Reemployment Benefits Administrator's determination denying Employee an eligibility evaluation is reversed and this claim is remanded with instructions to initiate the eligibility evaluation process.


Even if Employee had constructive notice in February 1997 about the restriction of working at heights, we would nevertheless reverse the RBA's decision based on the principle of equitable estoppel.  The elements of estoppel require a change of position by one or both of the parties; either the party against whom estoppel is invoked has received a benefit or the party invoking estoppel has changed his position to his detriment; so that an inconsistent course of conduct by one may not be adopted to result in a loss by the other.  Black's Law Dictionary 648 (4th ed., rev. 1968).    


Specifically, we find insurer's rehabilitation nurse, Heather Double, clearly knew Employee would not be able to work at elevations on February 25, 1997.  We also find Employer's insurer knew with certainty that Employee would not be able to return to roofing work in the general labor market.  We find that despite such explicit knowledge, Employer's insurer did not request an eligibility evaluation as it is perfectly within its rights to do.  We find, based on the totality of the facts and circumstances, Employer intended to delay the initiation of the reemployment process until such time as it appeared Employee would not be able to return to work for the family business in a modified (ground level) position rather than as a roofing superintendent.


Based on Mrs. Stark's testimony, we find the Employer and Employee were relying on Employer's family business to provide Employee with a return to work opportunity without the need for retraining.  Mrs. Stark testified, however, that when it became apparent to her that Employee would not be able to work at any position within Employer's business without retraining, she withdrew her promise of employment.  According to Mrs. Stark's testimony, she did not come to this realization until about the time that Employee requested reemployment benefits, that is, before August 12, 1997.  Based on such testimony, we find Employee detrimentally relied on Mrs. Stark's statements and therefore delayed the initiation of the reemployment process by failing to request an eligibility evaluation sooner.
  


Although we have been unable to locate authority for applying the doctrine of equitable estoppel to AS 23.30.041(c) claims, there are three Superior court cases which have applied the doctrine, reversing our determinations of forfeiture, under AS 23.30.041(g).
  In Fields v. Doyon Drilling  AWCB Decision No. 94-0152 (June 24, 1994) we concluded there was total forfeiture of reemployment benefits for the employee's unexcused failure to select a specialist for over seven months.  The Honorable Judge Steinkruger reversed finding that total forfeiture, rather than suspension, of reemployment benefits during the seven month delay was too harsh a sanction.  Fields v. Doyon Drilling, 4FA-94-2790 CI (Alaska Super., November 21, 1995).  The Honorable Judge Fabe came to a similar conclusion when she reversed our decision in Low v. Phoenix Seafoods, AWCB Decision No. 94-0075 (March 30, 1994).  Judge Fabe concluded that total forfeiture was simply not an available sanction under either AS 23.30.041(g) or (n).  Low v. Phoenix Seafoods, 3AN-93-6109 CI (Alaska Super., November 21, 1995).  Finally, in Holmes v. Cast & Crew Payroll, Inc., 3AN-95-7028 CI (Alaska Super., August 7, 1997), the Honorable Judge Souter found that "the Board failed to consider and apply waiver or estoppel principles in denying Holmes vocational reemployment benefits pursuant to AS 23.30.041(g)."  Although Holmes waited over 11 months to select a counselor, Judge Souter remanded the claim to the Board with instructions to apply such principles.


Based on the guidance these cases provide about application of equitable estoppel, we find the doctrine should be applied in the present claim.  Therefore, we find, that even if Employee had been put on constructive notice of the opinions expressed by Dr. Peterson in his February 25, 1997 consultation report, that Employer is equitably estopped from asserting Employee's mere 58 day "delay" in requesting an evaluation should work a total forfeiture.


Employee also seeks an award of attorney fees pursuant to AS 23.30.145(b) which provides: 


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find, based on Ms. Stonke's October 21, 1997 letter to RBA Saltzman urging him to deny Employee an eligibility evaluation that Employer resisted the payment of benefits.  We reverse the RBA's denial of an eligibility evaluation.  Therefore, we find Attorney Patterson successfully prosecuted the claim before the Board.  Based on his Supplemental Affidavit of Fees, we find the value of Attorney Patterson's services rendered and the legal costs expended in respect to this claim total $1,365.00.  We find based on Attorney Henneman's March 18, 1998 letter to the Board, that Employer does not "object to the reasonableness of the fees and costs delineated therein."  In accordance with our regulation 8 AAC 45.180, we also find Attorney Patterson's charge for legal services reasonable in light of the character of the work performed and Attorney Patterson's experience.  We also find the legal costs incurred were reasonable.  Accordingly, we award Employee $1,365.00 for attorney fees legal costs.


ORDER

1. The Reemployment Benefits Administrator's November 5, 1997 determination denying Employee's request for an eligibility evaluation is reversed and the claim is remanded with instructions to proceed in accordance with this decision.


2. Employer shall pay Employee attorney fees and costs in the amount of $1,365.00.


Dated at Anchorage, Alaska this 15th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold, 



Designated Chairman



 /s/ Marc D. Stemp 


Marc Stemp, Member



 /s/ Shawn Pierre 


Shawn Pierre, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald Stark, employee/petitioner; v. Stark-Lewis Co., employer; and Alaska National Ins. Co., insurer/respondents; Case No. 9619625; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of April, 1998.



Debra Randall, Clerk
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     �We reviewed the SCODDOT description for roofing "supervisor" and find that the weight lifting restriction exceeds Employee's capacities.  Nevertheless, we find section 41(c) does not require application of SCODDOT descriptions for a determination of eligibility for an evaluation. Although the legislature could have included that in subsection (c), it did not.  Therefore, we read subsection (c) disjunctively from subsection (f) which does require strict application of the SCODDOT in determining an employee's eligibility for reemployment benefits.


     �We are somewhat perplexed by the insurer's failure to communicate Employee's restriction about working at heights to its insured, specifically Mrs. Stark.  Ms. Double's representation to Dr. Peterson about the reason for her consultation with him was to obtain information "to prognose those additional restrictions for return-to-work planning purposes."  Because insurer did not communicate this information to either the Employee or Employer we are at a loss about the identity of the person with whom insurer was actually conducting "return-to-work planning." In any event, if the insurer had communicated this information to the Employee, we would be hard pressed to find in Employee's favor when applying the doctrine of equitable estoppel.  Similarly, if the insurer had informed Employer, specifically Mrs. Stark, of the height restriction, and she had revoked her promise of employment with Employee earlier, we would be similarly reluctant to find in Employee's favor because he would have known that returning to work for the family business was not an option.  


     �AS 23.30.041(g) has a 10 day period for selecting a reemployment counselor after a determination of eligibility.







