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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BLAINE A. WADDELL,
)



)


Employee,
)



)
DECISION AND ORDER


and
)



)
AWCB Case No. 9710085

ROBERTS BANKS, D.C.,
)



)
AWCB Decision No. 98-0095


Medical provider,
)


  Applicants
)
Filed in Anchorage, Alaska



)
April 17, 1998


v.
)



)

EAGLE HARDWARE & GARDEN, INC.,
)



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


We heard this claim for a finding of a frivolous and unfair controversion of medical benefits under AS 23.30.155(o), at the request of the employee's treating physician, in Anchorage, Alaska on April 14, 1998.  We heard the case with a two member quorum of the board, as authorized in AS 23.30.005(f).  The physician represented himself; attorney Joseph Cooper represented the defendant employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUE

Did the defendants issue a frivolous and unfair controversion of certain medical benefits under AS 23.30.155(o)?


CASE HISTORY AND SUMMARY OF THE EVIDENCE

The employee strained her neck and left shoulder while stacking shelves for her employer on May 30, 1997.  She sought the care of chiropractor Robert Banks, D.C., who treated her on May 31, 1997; June 2, 1997; June 3, 1997; June 5, 1997; and intermittently thereafter.  Dr. Banks prepared a Physician's Report form on June 3, 1997, describing the four treatments.  On the June 3rd Report, and in his testimony at the hearing, he explained that he provided one more treatment than the board's frequency standards during the first week because the employee wanted to try to keep working rather than take off work to recuperate.


Dr. Banks testified that he received payment for three of those treatments sometime after July 2, 1997, but the insurer filed a Controversion Notice on July 18, 1997, refusing "[a}ny treatments exceeding the regulations".  The controversion also cited the treatment frequency standards of 8 AAC 45.082(f).  The physician filed an Application for Adjustment of Claim on July 29, 1997, requesting payment of the unpaid bill of $110.00, a penalty of $27.50 under AS 23.30.155(e), interest, and a finding that the controversion was unfair or frivolous.  The employer subsequently paid the medical bill, penalty, and interest.


Dr. Banks testified that, in his experience, this insurer systematically files "blanket controversions" like this one in all workers' compensation cases treated in his clinic.  He testified he had a number of discussions with the insurer's staff to attempt to get them to change this policy, but they refused his request.  He testified that no other insurer is doing this.


He argued the controversion was unfair and frivolous for several reasons.  He argued the defendants ignored the treatment plan in the June 3, 1997 Physician's Report, and still controverted the treatment based on the frequency standards.  He argued the "blanket controversion" doesn't really let the parties know specifically what is being controverted.  He argued the regulation is only partially and misleadingly cited in the controversion: listing the frequency limits, but not mentioning the option of a treatment plan.  He contends this confuses and intimidates employees; and it is calculated to create enough difficulty to discourage medical providers from pursuing payment through the board hearing process.  He contends the insurer is misusing a state form as a vehicle for self-serving purposes. The employer objects to any consideration of the insurer's actions in cases other than the one before us.  It argues the controversion was simply an affirmative act to put the employee and medical provider on notice of the frequency standards of the regulations.  Any burden or cost placed on the employee or physician is the fault of the regulation, not the defendants.  It argues the controversion refers the employee and physician to the appropriate regulation, where their rights and responsibilities are fully stated.  It points out the medical bill, penalty, and interest have all been paid; and argues the controversion would not be a sufficient basis to refer this matter to the Division of Insurance.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  TREATMENT PLAN


AS 23.30.095(c) provides, in part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in  addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visit than the standard treatment frequency for the nature and degree of the injury and the type of treatments.  The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins.  The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments.  If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard.  The board shall adopt regulations establishing standards for frequency of treatment. 


Based on the documentary record and the testimony of Dr. Banks, we find the chiropractor provided a treatment plan in his initial Physician's Report, well within the 14 day time limit.  We find the plan provided the frequency, modality, and the objective and expected result of the treatments.  We conclude the physician complied, at least minimally, with the requirements of AS 23.30.095(c) to offer treatment in excess of the frequency standards of 8 AAC 45.082(f).


II.  FRIVOLOUS OR UNFAIR CONTROVERSION


AS 23.30.155(o) provides:


(o) The board shall promptly notify the division of insurance if the board determines that the employer's insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the board, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.


Although the defendants eventually paid all the medical benefits, penalties, and interest, they initially controverted all treatment in excess of the treatment frequency standards of 8 AAC 45.082(f).  In practice, this meant a controversion of the fourth treatment of the first week, June 5, 1997, and a controversion of any future benefits in excess of the frequency standards.  The Alaska Supreme Court has interpreted medical benefits as "compensation" for purposes of AS 23.30.155.  Childs v. Copper Valley Electrical Association 860 P.2d 1184, 1192 (Alaska 1993).


The Alaska Supreme Court held in Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992) that an employer must have specific evidence for a good faith controversion:  


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . . For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Id. at 358.  We have applied the court's reasoning from Harp, and held that a controversion not made in good faith is frivolous and unfair for purposes of AS 23.30.155(o).  Stair v. Pool Arctic Alaska Drilling, AWCB Decision No. 98-0092 (April 13, 1998).  We consistently require an employer or insurer to have specific evidence on which to base a controversion.  See, e.g., Lincoln v. TIC - The Industrial Co., AWCB Decision No. 97-0212 (October 20, 1997).


In this case, the only reason given in the controversion was that the fourth treatment (and perhaps some unspecified future treatments) exceeded the basic frequency standards in our regulations.  Following the Alaska Supreme Court's reasoning in Harp, we must consider whether the reason for the controversion would overcome the employee' entitlement to his claimed medical benefits, based on the medical evidence in the record and the treatment plan.


In our analysis, we must first apply the statutory presumption of compensability.  AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation and compensability.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the record clearly reflects the employee suffered a work injury, and all the evidence reflects that some medical treatment was reasonable and necessary.  We note the defendants eventually paid all medical treatments claimed.  The employee and physician met the requirements of AS 23.30.095(c), providing a treatment plan with medical rationale, to make a claim for treatment in excess of the frequency standards of 8 AAC 45.082(f).  Based on the medical evidence and the treatment plan, we find sufficient evidence to raise the presumption of compensability for her claimed treatment.


Once the presumption attaches, substantial evidence must be produced showing the treatment for the injury is not work-related and compensable.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not work-related and compensable or (2) eliminating all reasonable possibilities that the treatment for the injury is work-related and compensable.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  We find the defendants raised only the procedural requirement of filing a treatment plan as a grounds for rebutting the presumption of compensability, a procedural requirement which had already been met.  The defendants provided no substantive challenge to the appropriateness or efficacy of the planned treatment.  We can find no substantial evidence rebutting the presumption of compensability for the claimed treatment.


We find the defendants failed to provide any substantial evidence for a basis to controvert the employee's claimed medical benefits.  We must find the controversion was not made in good faith under the court's reasoning in Harp, and we must conclude the controversion was frivolous and unfair under AS 23.30.155(o).


III.  REFERRAL TO THE DIVISION OF INSURANCE


We are troubled by Dr. Bank's testimony indicating this insurer has repeatedly issued "blanket controversions" of this type for the cases involving workers' compensation claims in his clinic.  Nevertheless, the defendant is right in asserting that we are considering only this employee's specific claim in our hearing and in this decision.  We also note the amount in dispute was relatively small, and the defendants eventually paid for all the claimed treatment, together with penalties and interest.


Regardless of the balance of equities involved in this case, the language in AS 23.30.155(o) is mandatory.  if we find a controversion to be frivolous or unfair, we "shall promptly notify the division of insurance".  See also, Lincoln, AWCB Dec. No. 97-0212 at 6.  Accordingly, we conclude notice must be sent to the Alaska Division of Insurance to determine if the insurer has committed an unfair claim settlement practice. 


ORDER

The Controversion Notice dated July 18, 1997 was frivolous and unfair.  Under AS 23.30.155(o) this case is referred to the Alaska Division of Insurance to determine if the insurer has committed an unfair claim settlement practice.


Dated at Anchorage, Alaska this 17th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 





Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  
Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Blaine A. Waddell, employee; and Robert Banks, D.C., medical provider/ applicant; v. Eagle Hardware & Garden, Inc., employer; and Industrial Indemnity Co., insurer/ defendants; Case No. 9710085; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of April, 1998.



Brady D. Jackson III, Admin.Ck II

SNO

�










