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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAWRENCE M. HAGER,
)



)


Employee,
)


  Applicant,
)
DECISION AND  ORDER



)


v.
)
AWCB Case No. 9529830



)

HASKELL CORPORATION,
)
AWCB Decision No. 98-0096



)


Employer,
)
Filed in Anchorage, Alaska



)
April 17, 1998


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claims for benefits on March 25, 1998, at Anchorage, Alaska.  Attorney Joseph Kalamarides represents the employee.  Attorney Richard Wagg represents the employer.  Following the hearing, Member Ulmer voluntarily disqualified himself and withdrew from the case.
  AS 44.62.450.  Member Lawlor and Chairman Jacquot proceeded as a two-member panel which constitutes a quorum.  AS 23.30.005(f).  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee suffers from a compensable, work-related infection.  


EVIDENCE SUMMARY

The parties do not dispute the employee has contracted hepatitis-C.  The employee asserts he contracted this illness while working for the employer;  the employer denies he contracted it during his employment.  


The employee was employed by the employer as a carpenter at  its Cape Romanzof facility.  The employee worked for the employer from July 17, 1995 through September 22, 1995.  Upon his return to Anchorage, the employee experienced symptoms including fatigue, vomiting, restlessness, loss of appetite, and unusual weight loss which he attributed to having a severe cold or flu.


In a letter dated February 23, 1996 the employer wrote to the employee:


Haskell Corporation received notice today that an individual working for the site maintenance contractor at Cape Romanzof was diagnosed with Hepatitis C.  The individual last worked at the site on 21 December 1995, and the diagnosis was "just made."  The individuals name is James Jett, station mechanic.



Hepatitis "C" is a potentially serious virus which is most frequently spread thought the "fecal-oral" route due to poor personal hygiene.  Example, the infected individual goes to the bathroom, fails to wash his hands and then makes you a sandwich, or you shake hands with him and then put you (sic) fingers into your mouth.


Hepatitis C is not considered a highly contagious disease, but it can have potentially serious health consequences (in some cases it can be fatal).  When diagnosed early, available preventative treatment is very effective.  



Because of this it is suggested that any individuals who were at the site and may have had contact with the source be tested.   The test is a simple blood test for the "Hepatitis C antibody."  



Haskell Corporation will reimburse you for test expenses not covered by group medical insurance.


On February 27, 1996 the employee presented to Douglas Savikko, D.O., for the Hepatitis C test recommended by the employer.  The laboratory report dated March 6, 1996 confirmed the employee contracted Hepatitis C.  The employee informed the employer who completed a report of injury on March 25, 1996.  In that report of injury the employer stated it doubted the validity of the employee's claim, reasoning:  "No known exposure to infected individuals blood."  On April 12, 1996, the employer controverted all benefits reasoning:  "1)  No medical verification of a causal connection between the employee's condition and his employment with Haskell Corporation.  2)  The employer doubts the validity of this claim since no known exposure occurred while working for them."


In response to the employee's May 14, 1996 letter, Dr. Savikko responded "Yes" to the following question:


Given Mr. Hager's symptoms (which he first noticed within a couple of months of his last day of work) and the lack of any other known source where he could have been exposed to Hepatitis C, is it your opinion that Mr. Hager's diagnosis of Hepatitis C arose as the result of an exposure during his work with the Haskell Corporation?

Dr. Savikko also reported the employee was disabled when first seen in March of 1996, and that he anticipated the employee sustained a permanent partial impairment.  (Id.)


The employee's Hearing Memorandum details the parties procedural posturing.  According to the Hearing Memorandum, the employer answered the employee's application and denied owing all the benefits requested and indicated at a June 27, 1996 prehearing that they would schedule an employer's independent medical evaluation (EIME).  On August 1, 1996, the employer indicated that an EIME was pending, but that the EIME physician required a referral from the employee treating physician, Dr. Savikko, which was provided to them.


However, following additional discovery, the employer had received sign in sheets for the Cape Romanzof facility reflecting that the individual exposing the camp to Hepatitis C, James Jett, was not at the remote site at the same time as the employee.  Given this information, the employer cancelled the EIME and inquired whether the employee would be dismissing his claim based on this information.  


Employee's counsel then noticed that the sign in sheets appeared to be incomplete and requested the deposition of the Records Custodian for Haskell Corporation.  After a further search of their files, Haskell Corporation discovered missing sign in sheets that did show the employee and Jett were at the remote site at the same time and the records deposition was cancelled. (Id.)


The employee was seen by Emmet B. Keeffe, M.D.
 on February 27, 1997.  In his March 10, 1997 report, Dr. Keeffe confirmed the employee's Hepatitis C diagnosis and opined:


As indicated in my consultation note, hepatitis C virus infection is transmitted by needle or blood exposure such as transfusions, intravenous drug use, medical employment with needle stick injuries, tatoos, acupuncture or other needle exposure.  Hepatitis C is not thought to be transmitted by fecal/oral rout, sharing meals or by food handlers.  For these reasons, I find it difficult to implicate employment with Haskell Corporation in exposure to the hepatitis C virus and the development of chronic hepatitis C.  I do not know how (i.e., the cause or route of infection) Mr. Hager acquired hepatitis C virus.  However, infection with hepatitis C virus is usually asymptomatic and 30-40% of patients deny risk factors such as blood transfusion or injection drug use.


Based on my answer to question #2 above, I cannot conceive any likely blood/blood contact that occurred during Mr. Hager's employment with Haskell Corporation to account for his exposure to the hepatitis C virus. 


Based on the disputes between Drs. Savikko and Keeffe Workers' Compensation Officer Betty Johnson ordered a records only review, second independent medical evaluation (SIME).  John G. McHutchinson, M.D.
, was selected to perform the SIME.  In his November 25, 1997 report, Dr. McHutchinson opined:  


Symptoms due to hepatitis C virus infection can appear early following an acute infection and persist, and there are many patients in which no symptoms occur until the development of end stage liver disease. In answer to this question, symptoms are thus variable and dependent upon each patient individually.  Published literature to date also indicates that symptoms documented by patients with chronic HCV infection are no more common than in a control population without hepatitis C virus infection, independent of the state of the disease (until the development of liver cell cancer, at which state symptoms are more common than case controls).


It is possible for Mr. Hager to have contracted hepatitis C virus from a carrier at the remote site where he was employed.  


Possible mechanism for transmission of this virus at the remote site would include shared injection drug use, intranasal cocaine, acupuncture or the other known transmission mechanisms including tattoos, and body piercing.  It would be remotely possible that sexual transmission, which is extremely inefficient for the passage of hepatitis C, could contribute to a possible infection at such a remote site.  Spread through close living quarters and household contact could also occur.  For your records, both sexual transmission and close household contact have been both individually reported to be uncommon modes of transmission of hepatitis C virus, and in the studies performed to date and published, infected household contacts have been living with infected individuals for long periods of time (years, not a short period as is the case of Mr. Hager).  


In my opinion, it is extremely unlikely, although, remotely possible that Mr. Hager may have contracted chronic HCV infection through open wounds or sores as suggested in this question. . . . 


[T]he development of patient's symptoms soon after returning from the camp site, in my opinion provide no evidence that infection occurred at the remote camp site.


It is my opinion that Mr. Hager may have contracted hepatitis C through other mechanisms prior to arriving at the camp site or at the site.  As you know, approximately 35% of individuals with chronic HCV infection report no risk factors so there must be some other mode of transmission that we are unaware of.  This could have thus occurred prior to him being placed at this site or whilst at this site.  As outlined in my response to question five above, intranasal cocaine use or other modes of transmission where blood could have been shared such as tatoos, injection drug use especially, may have contributed to the passage of the virus previously.


I do not believe that exposure to the hepatitis C virus at the employees site was a substantial factor in bringing this condition to be diagnosed.  


At the March 25, 1998 hearing, the employee testified concerning the conditions at the Cape Romanzof facility.  He described two large dome-type structures, one for the machinery, and one to accommodate the workers (sleeping, eating, cooking, recreation room, television, etc.).  The employee testified that most evenings were spent playing cards with other workers.  He recalled that the sewage treatment at the Cape Romanzof facility was an open pit.


The employee recalled the mechanics from the Corps of Engineers performed the lunch and dinner cooking duties.  He also recalled Mr. Jett as one of these mechanics.  He testified that in his opinion the facilities were not cleanly; in his opinion, unsanitary.  In his deposition at 24 the employee testified:


Who ever cooked that day would do the cleaning.  And they took turns cooking.  We had our favorites that were pretty good cooks and some weren't very good.  And the common area, Haskell Corporation, we finally ended up doing it ourselves because it was filthy.  You could grow plants off the floor.


The employee also testified that he recalled the mechanics/cooks hands to usually be scarred up and sometimes bleeding.


Q. Is that what you told [Dr. Savikko], that the cook's hands were bleeding?  


A. Well, you have to remember that the cooks were also the mechanics, and just like carpenters hands, you're always getting scarred up, and it's such a dirty place.  They didn't wear rubber gloves or surgical gloves when they were cooking or mixing up dough.  Playing cards with them, they would get blood on the cards.  You know, hands were always gummed up, you know.  After reading about hepatitis C, that's what I assumed, I'm not a doctor, so I can't --


Q. Sure.  I understand.  Do you know Mr. Jett?


A. I knew who he was, but if you asked me to describe him, I couldn't.  We were busy working.  I just didn't have time to get to know everybody.  They were coming and going.

(Id. at 30 - 31).


The employee could not state with certainty that he actually saw Mr. Jett cooking.  The employee testified no one in his family has a history of hepatitis.  Furthermore, his long term girlfriend has tested negative.  Finally, the employee testified he quit drinking in 1994 and denies any illegal drug use.  (Id. at 49 - 50).


Clark Boyer, the employer's environmental health, fire and safety specialist, testified at the March 25, 1998 hearing regarding the employer's policy regarding the cooking duties.  He testified that the electronic technicians from the Corps of Engineers were expected to help with the housekeeping and cooking.  He testified that from July through September of 1995 the Corps Mechanics were not expected to be involved with these duties.  


Mr. Jett testified at the March 25, 1998 hearing that he never cooked for the camp on a directive from his supervisor, Dave Lewis.  Mr. Jett could not recall any specific physical contact with the employee, but acknowledged that there may have been contact during communal or recreational time, while playing cards or eating.  Mr. Jett is not aware of any other workers from the Cape Romanzof facility that have contracted hepatitis C.  


The employer admits the employee's presumption of compensability attaches in this case.  The employer argues that the preponderance of the evidence does not support the conclusion that the employee contracted hepatitis C while at the Cape Romanzof facility.  The employee disagrees.  The employee also argues the employer has failed to present any affirmative evidence or provided an alternative explanation that the employee did not contract this disease at the Cape Romanzof facility.  The employee has claimed specific benefits are due;  the parties agreed we would here decide only the compensability/course and scope issue.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


Before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims `based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'"  Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


We find this case involves technical medical considerations.  Therefore, expert medical evidence is necessary for the presumption to attach to the employee's claim.  We find  Dr. Savikko's report raised the presumption of compensability.  We next examine whether the employer rebutted the presumption.  We find the employer did rebut the presumption with affirmative evidence the injury was not work related, based on the March 10, 1997 report from Dr. Keeffe and the SIME report from Dr. McHutchinson.  Now we must determine whether the employee has proven his case by a preponderance of the evidence.


We find the employee has proven his illness is work-related by a preponderance of the evidence.  We give the greater weight to the opinion of Dr. Savikko.  We find Dr. Savikko gave the only definitive opinion regarding causation of the employee's condition, linking his hepatitis to his work at the Cape Romanzof camp.  To the contrary, Dr. Keeffe "found it difficult to implicate" the employee's employment as a cause.  Likewise, the SIME physician, Dr. McHutchinson doubts the employee contracted the disease at the camp, but admits it is "possible."    


Additional evidence corroborates Dr. Savikko's opinion.  First, we find there is a close temporal connection between the employee's work and his symptoms leading to his hepatitis C diagnosis.  Second, we find there is a lack of affirmative evidence pointing to any other possible mechanism of transmission.  Finally, we find there was a possible mechanism of transmission at the Cape Romanzof site (Mr. Jett).  


Accordingly, we find the employee has proven his claim is compensable by a preponderance of the evidence.  We conclude the employee was injured (caught hepatitis C) while in the course and scope of his employment and has a compensable claim.  We reserve jurisdiction should any disputes arise regarding specific benefits due the employee.  


The employee also seeks an award of attorney's fees and costs.  AS 23.30.145(b) which provides: 


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find we find attorney Kalamarides successfully prosecuted the claim before the Board.  Mr. Kalamarides detailed 22.25 hours at $200.00 per hour in his affidavit of attorney's fees.  In addition, the hearing lasted approximately one hour.  We also find an hour to prepare for the hearing to be reasonable.  The employer did not object to the employee's affidavit of fees or his hourly rate.  We find these to be reasonable.  The employer shall pay the employee's attorney's fees of $5,150.00 (25.75 hours X $200.00).


The employee also seeks an award of costs.  We have reviewed the cost affidavit, and find these to be reasonable and allowable under 8 AAC 45.180.  The employer shall pay costs of $6,336.63 ($6,112 for paralegal costs and $224.63 in miscellaneous costs).  In total, the employer shall pay $11,486.63 for reasonable attorney's fees and costs.  


ORDER

1. The employee contracted hepatitis C while in the course and scope of his employment, and suffers from a compensable illness.


2. The employer shall pay reasonable attorney's fees and costs, totalling $11,486.63.


Dated at Anchorage, Alaska this 17th day of  April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence M. Hager, employee/applicant; v. Haskell Corporation, employer; and Industrial Indemnity Co., insurer/defendants; Case No. 9529830; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th  day of  April, 1998.



Debra Randall, Clerk

SNO

�








     �After the March 25, 1998 hearing, Member Ulmer received unsolicited, ex parte information concerning the case.  Although he felt he could personally render a fair an impartial decision, he voluntarily disqualified himself, based on the legal unfairness of the receipt of the ex parte communication and the lack of an opportunity for cross examination.  Member Ulmer did not participate in the remaining panel's deliberations and the remaining panel is unaware of the contents or substance of the communication.  


     �Dr. Keeffe serves as the Medical Director of the Liver Transplant Program, and Chief of Clinical Gastroenterology at Stanford University Medical Center.  


     �Dr. McHutchinson serves as the Medical Director of Liver Transplantation, Division of Gastroenterology/Hepatology at the Scripps Clinic in La Jolla California.  







