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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512
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GENETTE ANDERSON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case Nos.
9525828


v.
)

9604272



)

9609658

FEDERAL EXPRESS
) 

9714528

(Self-Insured),
)



)
AWCB Decision No. 98-0104



Employer,
)


  Defendant.
)
Filed in Anchorage, Alaska 

                                                                     )
April 24, 1998


On March 26, 1998, we heard Employee's August 28, 19916

 Application for Adjustment of Claim (AAC) in Anchorage, Alaska.  Employee represents herself, assisted by Leroy Nordstrom, D.C. Employer is represented by Attorney Tasha Porcello.  At the conclusion of the hearing we left the record open to receive the medical records identified in, but not attached to, the Michael Newman, M.D., deposition.  We received Dr. Newman's records the same day and closed the record.


ISSUES


1. Is treatment by Dr. Nordstrom compensable?


2. Is Employee entitled to either temporary total or partial  disability (TTD or TPD) benefits for the following days:  August 25-27 and September 4, 8, 15, 17, 1997?


3. Is Employee entitled to additional permanent partial impairment (PPI) benefits?


4. Did Employer file unfairly or frivolously controvert Employee's medical treatment with Dr. Nordstrom? 

On November 10, 1995, Employee hurt her low back while "working topside onload and offload" for Employer.  (November 14, 1995 Report of Injury).  Employee went to Providence Alaska Medical Center (PMAC).  The PMAC triage notes state that while loading pallets, Employee felt a sharp pain radiate up her right leg into her low back.  The triage nurse also observed that Employee walked with a limp and was unable to sit with full weight on her right hip.  


Thomas Vasileff, M.D., saw Employee on November 15, 1995.  In his report of the same date, Dr. Vasileff diagnosed "disc-type syndrome."  Employee continued to treat with Dr. Vasileff.  In his December 15, 1995 report, Dr. Vasileff indicated that Employee's Magnetic Resonance Imaging (MRI) scan showed a "very mild degenerative disc at L5-S1." Dr. Vasileff prescribed three weeks of formal physical therapy.  


On January 30, 1996, Dr. Vasileff recommended Employee continue with her physical therapy for two additional weeks, and then he would release her for "full activity."  In his report of the same date, Dr. Vasileff indicated Employee would be dismissed from further care without any permanent impairment from the injury, assuming she would be able to resume normal activity.


Employee returned to work in her usual position for Employer in mid-February, 1996, only to experience a resurgence of her symptoms on February 17, 1996.  However, according to the February 28, 1996 Report of Injury, Employee experienced shooting pain from the middle of her left leg (rather than the right) to her tailbone area while she was pushing a palette on the topside of an aircraft.  In his March 6, 1996 report, Dr. Vasileff determined Employee would not be able to return to heavy manual work and prescribed BEAR Physical Therapy for work hardening.  


Dr. Vasileff released Employee for return to work with no restrictions on May 12, 1996, and asked her to return after inclinometer testing so he could do a formal impairment rating.  (Dr. Vasileff, My 7, 1996 report).  Employee returned to work as scheduled, but again experienced back and left leg pain while moving palettes on May 20, 1996.  Employee treated the same day at PAMC where she had a positive straight leg raising test at 45 degrees on the left and 60 degrees on the right.  In his May 28,1996 report, Dr. Vasileff stated:  "I think she has probably had a subacute [disc] all this time and just has not shown up and now I think she has a real herniated disc and I have recommended an MRI scan."


Dr. Vasileff read Employee's MRI scan as negative for a disc problem, as had the radiologist, John Fischer, M.D. in his report dated May 22, 1996.  (Dr. Vasileff May 28, 1996 report).  Dr. Vasileff outlined a plan for Employee's continued care as follows:  "I would like to have this lady seen in rehabilitation medicine consultation for their evaluation and possible referral for assuming care or to be referred back, depending on their consultation.  At the present time, though, she is unemployable for heavy manual work." (Id.).


Michael James, M.D.,a physiatrist, evaluated Employee's pain as "possible discogenic back, more likely soft tissue in origin" representing "some type of an inflammatory radiculitis . . . suggesting minimal L5 root irritation."  (Dr. James June 10, 1996 report).  Employee returned the next day for electrodiagnostic testing and further evaluation.  On completion of the testing, Dr. James reported:  "I find only some very subtle signs possibly suggestive of mild left L5 root irritation, but no frank radiculopathy.  Today we tried an acupuncture technique . . . . "  
Employee testified at hearing that she was very displeased with Dr. James treatment and that she felt she had been abandoned by Dr. Vasileff.  Therefore, she asked Brett Mason, D.O., to assume her continued care.  Employee testified that Dr. Mason recommended Michael Newman, M.D., instead.  According to Employee, and the hearing testimony of adjustor Susan Crocker, they agreed Employee should be seen by Dr. Newman for an evaluation.  Ms. Crocker testimony was consistent with her June 18, 1996 telephone notes.  


In his June 20, 1996 initial evaluation report, Dr. Newman stated:  Her physical examination today is normal including negative tension tests, and no tenderness in the buttock or back.  Lumbar range of motion is normal.  I think this is very consistent with an internal disc derangement with intermittent L radicular pain on the left and maybe even on the right as well.  This could be referred pain, but the positive EMG makes me think it is coming from that."  Dr. Newman ordered discogram testing at L4-5 and L-S1.  On June 26, 1996, Dr. Newman reviewed the discogram results and advised Employee she had a pars defect at L.  This, Dr. Newman explained, was the cause of the degeneration at L-S1 and Employee's bilateral leg pain.  According to his report of the same date, Dr. Newman recommended a fusion, which was performed on August 16, 1996.  


Postoperative recovery was painful.  Employee developed shock-like pain into her left buttock which Dr. Newman attributed to either bursa over the hardware or incisional pain.  Dr. Newman removed the hardware from Employee's lumbar spine.  (Dr. Newman February 11, 1997 operative report). 


Employee was released for return to light-duty work with Employer on April 8, 1997.  On April 24, 1997, Shawn Hadley, M.D., on referral from Dr. Newman, evaluated Employee for a permanent partial impairment (PPI) rating under the AMA Guides to the Evaluation of Permanent Impairment (4th ed., 1995).  (Dr. Newman February 25, 1998 dep. at 8).  According to her report of the same date, Dr. Hadley determined Employee was 10 percent whole-person impaired.  Employee disputes this rating but has offered no evidence of a rating by any other physician, even though Dr. Newman referred her to Ross Brudenell, M.D., for a second opinion.  (Dr. Newman July 2, 1997 report).  


Employee's supervisor, Renee Mackey testified that although Employee was released for work in April, she did not return to work until May 4, 1998.  (Mackey, March 13, 1998 deposition, at 8).  According to the July 15, 1997 Report of Injury, Employee reinjured her back on June 26, 1997.  Under the description of injury section, the report states:  "Unknown whether this happened at work or not."  Mackey testified that the report was based on her conversation with Employee.  Mackey recalled that:



Genette said that she had hurt her back.  She did not know how she hurt her back.  She thought it maybe was a reinjury of an old injury that she had related to her back.  She didn't know how she hurt it.  She thought maybe it was brought on by carrying file folders.



Sometimes she carries file folders that aren't heavy, but they can be awkward because -- well, if you carry a large stack of them they can be awkward.



She also said that she may have hurt it while she was moving, but her boyfriend would not allow her to carry anything.  She was not really sure how she hurt her back.

(Mackey dep. at 6-7).  Mackey also testified that she was unsure of whether to report the injury as a new incident or an exacerbation of an old injury.  (Mackey dep. 7).


At hearing, Employee testified her boyfriend did all of the moving; she is certain the pain she experienced on June 26, 1997 was the result of carrying folders at work; and such pain was the result of an entirely new injury.  On several occasions during the hearing, the Board asked Employee to describe, by comparison, her pain before and after June 26, 1997.  Employee became tearful during these inquiries, but was unable to offer the Board a comparative description of her pain before and after June 26, 1997, except to say her pain was much worse.


Employee returned to Dr. Newman on July 2, 1997.  Dr. Newman testified that Employee did not mention a new injury to him.  (Dr. Newman dep. at 8).  In his report of the same date, Dr. Newman stated Employee had been having "fairly acute pain in the leg which is transient in nature" for the last week.  Dr. Newman also reported Employee was experiencing "shooting radicular pain, which does sound like L radicular pain, and this is associated with some increase in her chronic backache . . .[Employee] has a light-duty job, and I do not think this is aggravating the situation."  
Dr. Newman also testified that Employee's June 26, 1997 back and leg pain was not a new or separate injury, but a recurring symptom from the original injury suffered in 1995.  Dr. Newman's testimony was consistent with his response to Arctic Adjustor's December 9, 1997 written inquiry.  "Well, . . .I was asked whether I thought that there were multiple injuries or just one injury. . . I thought there had just been one injury."   (Dr. Newman dep. at 9). 


With regard to Employee's PPI rating, Dr. Newman testified Employee had asked him "more than once" to refer her to Leroy Nordstrom, D.C. for an impairment rating.  (Dr. Newman dep. at 9).


Q: What did she want from you on July 2nd?


A: Well, she was real upset about her permanent partial impairment rating.  She felt like she didn't get enough in the rating.


Q: And did you offer to refer her to someone for another opinion?


A: I did.


Q: And who did you refer her to?


A: Dr. Brudenell.


Q: Do you know whether she in fact saw Dr. Brudenell?


A: I think she did not.  I think she wanted to be referred to Dr. Nordstrom for that.  But I could be mistaken.  I know there was a lot of -- there was a lot going on about that permanent partial impairment rating.  We had a lot of discussion about it.  But I think she wanted to wait until she was sure she had the right person before she got a second opinion.


Q: Do you recall the sort of discussion you had about the impairment rating?


A: Well, I know that I said I don't do them and I don't know whether you got a good one or a bad one, but I thought that that generally was -- that the [physician's] group [of which Dr. Hadley is member] generally gave fairly reasonable ratings. . . .I just know that I offered her the option of another opinion if her insurance company would let her, which is something I normally do.


(Dr. Newman dep. at 10-11).


With regard to medical stability, Dr. Newman testified that Employee remained medically stable when he saw her on July 2, 1997 because "there [was] no likelihood of any significant change in the foreseeable future."    


According the July 22, 1997 initial physician's report from Dr. Nordstrom, Employee sought treatment with him on July 8, 1997.  In the description of injury section, the report states:  "Original injury occurred 11-95. . . . Now I believe I am having recurring problems as of 3-4 weeks ago, moving flight folders."  Dr. Nordstrom recommended that Employee be seen by him 3 times per week and reevaluated after one month.  In a disability certificate of the same date, Dr. Nordstrom stated Employee was totally incapacitated from "7-8-97 to 7/22/97" with "return to regular work 7/23/97 w/ prior lifting restrictions."


Dr. Nordstrom testified at hearing that in addition to his doctorate in chiropractic medicine, he is one of only four chiropractors in Alaska who also holds a post-graduate degree orthopedic chiropractic medicine.  Dr. Nordstrom testified that there was a high degree of probability Employee's June 26, 1997 back and leg pain represented a new and discretely different injury.  Furthermore, Dr. Nordstrom testified that although Employee continues to improve, she still suffers temporary periods of total incapacity because of acute symptoms.  Employee also testified that under Dr. Nordstrom's care her symptoms have continued to improve.


At Employer's request, Employee was evaluated on August 8, 1997 by Richard Peterson, D.C., and an orthopedic surgeon John Ballard, M.D.  In their report of the same date, Drs. Peterson and Ballard stated Employee's status was "post L-S1 fusion, with chronic back pain . . . [with] intermittent radiculitis, L nerve root, left greater than right."  Their report further states:


[Employee's] current complaints of pain are not entirely supported by objective findings.  She had a fairly good examination for someone who has had a fusion.  She has good range of motion, good muscle strength, and no obvious loss of reflex or nerve sensation. . . . We do believe that the complaints that she does have are not related to the job injury of June 24, 1997, but go back to her preexisting injury and subsequent surgery.


. . .


We believe that she has reached her pre-injury status regarding the incident on June 24, 1997.  We believe that that work injury is no longer a contributing cause of her current symptomatology, that her current symptomatology relates back to her initial injury and subsequent surgery.


Drs. Ballard and Peterson also found Employee was medically stable from the effects of the June 24, 1997 injury; that chiropractic treatment was not reasonable, necessary or beneficial because her subjective complaints return within one day of such treatment; and that Employee was able to perform her job with Employer, provided she avoided repetitive bending, squatting, or twisting and not lift over 40 pounds occasionally or 25 pounds frequently.  With the exception of possible epidural steroid injections and testing to confirm a solid fusion, Drs. Peterson and Ballard stated that no further medical treatment was indicated.


Employer's August 18, 1997 controvertion denied treatment by Dr. Nordstrom after that date, based on the report by Drs. Ballard and Peterson.  Employee's August 28, 1997 AAC requested future medical benefits and a penalty for unfairly and frivolously controverting.  Employer's September 4, 1997 controversion also denied TTD (because medical stability was reached on August 8, 1997), PPI (because it was unrelated to the June 24, 1997 injury) and further medical treatment (other than home exercise).  In its October 8, 1997 Answer to Employee's AAC, Employer agreed to accept  Dr. Nordstrom as Employee's treating physician for the June 24, 1997 injury, but denied that Dr. Nordstrom was the treating physician for the 1995 injury because he would be an excessive unauthorized change in treating physicians under AS 23.30.095.  Employer's January 7, 1997 controversion again denied TTD and TPD because Employee was medically stable, and further chiropractic care by Dr. Nordstrom because he is not Employee's treating physician.


Employee argues the symptoms she experienced from June 24, 1997 onward represent an new injury for which Dr. Nordstrom is her treating physician because she made only one change, from Dr. Newman to Dr. Nordstrom for that injury.  Alternatively, Employee argues that Dr. Vasileff abandoned her.  Therefore she had no choice but to select another doctor to assume her care.  Consequently, Dr. Newman was not a change of treating physicians, only a substitution.  
Employer argues that the June 24, 1997 symptoms were the result of her original 1995 injury, or at most were only a temporary exacerbation.  Consequently, Dr. Nordstrom was, at most, Employee's treating physician for the duration of the exacerbation and that any treatment for recurring symptoms must be provided by Dr. Newman.


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
 
After its amendment in 1988, AS 23.30.095(a) states in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians."


In Workers' Compensation and You, a pamphlet published by the Workers' Compensation Division, employees are advised about obtaining medical care as follows:


5.  Get treatment from one licensed doctor.  Give the doctor your employer's official name and address. . . .  Tell the insurer your doctor's name and address right away.


6.  You may change your treating doctor once.  However, before you change doctors, tell the insurer that you are making a change.  If you change more than once without the insurer's written agreement, you may have to pay the doctor's bills.  If your doctor refers you to a specialist, this is not a change of doctors.

(Workers' compensation pamphlet at 5, emphasis added, emphasis in original omitted.)


We find that the purpose of the provisions in Secs. 095(a) and (e), limiting the parties' ability to frequently change physicians, is to prohibit both employers and employees from "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.  We make this finding based on the dated April 6, 1988 House Judiciary Committee's sectional analysis of SB 322, which states, in part:   "[the provision's] purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims."


Based on Employer's October 8, 1997 Answer to Employee's AAC, we find Employer does not dispute that it is responsible for Employee's medical costs for treatment rendered by Dr. Newman.  Similarly, we find Employer does not dispute that it is responsible for the chiropractic treatment rendered by Dr. Nordstrom during the duration of Employee's temporary aggravation to the underlying condition caused by her 1995 injury.  Although we condone Employer's willingness to pay those charges voluntarily, we do not agree with Employer's position that Dr. Nordstrom was a treating physician during the pendency of her temporary aggravation, if any.  
We find the symptom's Employee suffered on June 24, 1997 were not a "new" injury or even an exacerbation of the 1995 injury.
  We base this finding on the following analysis of the evidence.



"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).


Application of the presumption is a three-step process.  Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  Employee must establish a "preliminary link" between the disability and his work.  Employer must then produce substantial evidence the disability is not work-related to rebut the presumption.  Id.  


Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  Employer may rebut the presumption of compensability by presenting expert opinion evidence the work was probably not a cause of the disability or need for treatment."  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  Medical testimony cannot constitute substantial evidence if it is simply points to other possible causes of Employee's specific disorder without ruling out the work-related injury.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).


If the presumption is rebutted, Employee must then prove her work aggravated, accelerated or combined with the preexisting condition to cause the disability and need for treatment by a preponderance of the evidence.  Wolfer, at 870.  The disability is compensable if the work is a substantial factor in bringing about the disability.  Burgess, at 317.  Work is a substantial factor if:  (1)  the resulting disability or need for treatment would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the disability or need for treatment and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).   


Bassed on her own testimony her pain was greater than she had previously experienced, we find Employee attached the presumption her symptoms on June 24, 1997 represented a new injury.  We find Dr. Nordstrom's medical opinion further corroborates Employee's position that she suffered a new injury on that date.  Alternatively, we find the presumption is also attached by the medical opinion of Drs. Ballard and Peterson that Employee's work on June 24, 1997 aggravated her preexisting condition to cause a new, but temporary exacerbation.


We find, however, Employer has rebutted the presumption.  We make this finding based on Dr. Newman's opinion that Employee did not suffer a new injury on June 24, 1997, but experienced a resurgence of symptoms from her underlying condition caused by the 1995 injury and that her work did not cause an aggravation of the underlying condition.


Reviewing the record as a whole, we find Employee did not suffer a new injury or even a temporary exacerbation of her underlying back condition.  We make this finding based on the following review of the evidence.  


First, we find Employee's testimony is inconsistent with the medical records, medical testimony and even her own prior pain behavior.  Although Employee testified her pain was greater than she had experienced in the past, we find no medical documentation to show she sought immediate treatment for such pain, as she had on two prior occasions.  We find instead, that she waited for almost a week before seeing Dr. Newman.  According to Dr. Newman's testimony and his report of the same date, Employee did not mention a new injury, only that she had been having transient pain for the last week.  Furthermore, based on Dr. Newman's testimony, we find the primary purpose of Employee's visit with Dr. Newman was not treatment for alleviation of pain, but to obtain a referral for a second opinion on her PPI rating, specifically with Dr. Nordstrom.  


In summary, we find Employee is not a credible witness.  AS 23.30.122.
  Therefore, we give little weight to Employee's testimony, but instead review the medical evidence to determine whether Employee suffered a temporary aggravation of her injury as Drs. Ballard and Peterson believe, or a new injury as Dr. Nordstrom contends.


Reviewing the medical evidence as a whole, we give greater weight to Dr. Newman's opinion.  We find he was Employee's treating physician over the course of a full year and was the physician who operated on Employee's back two times, once to perform the fusion and then to remove the hardware.  On the other hand, we find Drs. Ballard and Peterson only evaluated Employee on one occasion and never provided treatment.  We find Dr. Nordstrom has provided an extended course of treatment, approximately 8 months, and has very good credentials.  Nevertheless, his credentials are no more outstanding than Dr. Newman's and we find Dr. Nordstrom has a financial interest in the outcome of this claim which might bias his opinion, unlike Dr. Newman.  For these reasons, we rely on Dr. Newman's opinion and find that Employee did not suffer a new injury, and was medically stable when Dr. Newman evaluated her on July 2, 1997.  (Dr. Newman dep. at 9 and 11).


Having determined that Employee did not suffer a new injury, or even an exacerbation of the condition from her 1995 injury, we find Dr. Nordstrom would be an unauthorized change in treating physicians under AS 23.30.095(a), unless we determine Dr. Vasileff abandoned Employee so that Dr. Newman would be a substitution, rather than a change. 

  
We agree with Employer that Employee's change of physician from Dr. Vasileff to Dr. Newman was her first change of physician.  We find that Dr. Vasileff did not abandon Employee as she argues.  We make this finding based our review of Dr. Vasileff's May 25, 1995  report which states: "I would like to have this lady seen in rehabilitation medicine consultation for their evaluation and possible referral for assuming care or to be referred back, depending on their consultation."  Consequently, we find Dr. Newman was not a substitute for Dr. Vasileff but rather a change.  We find under the  authority of Sec. 095(a), Employee was entitled to make that change without Employer's consent, but required the Employer's written authorization for any further changes.  


We also find, based on Dr. Newman's testimony, that Employee attempted circumvent the purpose of Sec. 95(a) by "more than once" asking Dr. Newman to refer her to Dr. Nordstrom, not for treatment, but for a second opinion on the PPI rating performed by Dr. Hadley (on Dr. Newman's referral) with which she was upset.  Based on Dr. Newman's testimony, we find Employee did not exercise this option because she "wanted to wait until she was sure she had the right person before she got a second opinion."  Based on such testimony we find Employee was attempting to "doctor shop" in violation of Sec. 95(a).

   
In Smythe, we declined to award medical costs to an employee after the employer refused to agree to a second change of treating doctor.  We find Employer has not agreed to Employee's change to Dr. Nordstrom either verbally or in writing.  Accordingly, we find Employer is not required to accept Dr. Nordstrom as Employee's treating physician or to pay for any medical care he provides.


In Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995) we concluded that if the limit placed on an employer's ability to change physicians is to have any meaning, there must be some sanction imposed when an employer does so without first obtaining the employee's consent.  In that case we refused to consider two doctors' reports for the purpose of rebutting the presumption of compensability, or for determining the preponderance of the evidence.  We reached a similar conclusion in Burton v. Annette Island Packing Co., AWCB Decision No. 96-0161 (April 24, 1996).  


Based on Burton, Smythe and Sherrill, we conclude that if the change of physician provisions are to have any meaning, and are to be enforceable, some sanction must be imposed even if no sanction is prescribed by statute or regulation.   In accord with Burton, Smythe and Sherrill, we will not permit Employee to rely on Dr. Nordstrom's opinions to support her claim for temporary disability benefits or additional PPI.  AS 23.30.095(a).  If we allow Employee to rely on Dr. Nordstrom's opinions, it would set a precedent enabling employees to shop for medical opinions that support their claims.
 


Therefore, we consider Employee's remaining claims for additional PPI, temporary disability benefits and penalty.  Reviewing the record as a whole, we find the only PPI rating of record was the one performed by Dr. Hadley.  Furthermore, we have already found Employee was medically stable on July 2, 1997 based on Dr. Newman's testimony and the corroborating medical opinion of Drs. Ballard and Peterson.  We find there is no medical evidence to indicate any additional, but as yet unrated, PPI.  Accordingly, we find Employee has failed to prove her claim for additional PPI by a preponderance of the evidence. 


AS 23.30.200 states that temporary partial disability (TPD) benefits "may not be paid for a period of disability occurring after the date of medical stability."  Similarly, AS 23.30.185 states that temporary total disability (TTD) benefits "may not be paid for a period of disability occurring after the date of medical stability."  Because we have already determined Employee was medically stable on July 2, 1997 and continuing, we find Employee has failed to prove her claim for temporary disability benefits by a preponderance of the evidence.


 In Harp v. ARCO Alaska, 831 P.2d 352 (Alaska 1992), the Alaska Supreme Court set forth the requirements to controvert in good faith.  The employer must possess sufficient evidence at the time of the controversion, which if not opposed by the employee, would result in a finding by the board that the employee is not entitled to the benefit claimed.  Id. at 358 (Emphasis added).  We find Employer controverted continued chiropractic treatment by Dr. Nordstrom based on the August 8, 1997 medical report by Drs. Ballard and Peterson that such treatment was not necessary, reasonable or beneficial.  We find Drs. Ballard and Peterson's opinion is sufficient to meet the standard articulated in Harp that Employer controverted in good faith.    


ORDER

1. Employee's claim for medical benefits related to treatment by Dr. Nordstrom is denied and dismissed.


2. Employee's claim for either TTD or TPD benefits for August 25-27 and September 4, 8, 15, 17, 1997 is denied and dismissed.


4. Employee's claim for additional PPI benefits is denied and dismissed.


5. Employee's claim for a penalty based on the allegation Employer unfairly or frivolously controverted continued care by Dr. Nordstrom is denied and dismissed.


Dated at Anchorage, Alaska this 24th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold, 



Designated Chairman



 /s/ Philip E. Ulmer 


Philip E. Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Genette Anderson, employee / applicant; v. Federal Express, employer; and (Self-Insured) / defendant; Case No. 9525828M, 9604274,9609658, 9714528; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of April, 1998.



Brady D. Jackson, III, Clerk

SNO


DISSENT OF BOARD MEMBER LAWLOR

Because of union business, I was unavailable to participate in the final deliberations conducted by the other panel members on April 22 and 24, 1998.  I have reviewed the April 24, 1998 Decision and Order in the above referenced claim and must respectfully dissent from the majority's opinion.  


First, I would find Employee suffered a new injury on June 24, 1997.  Therefore, I would find that Dr. Nordstrom was her first treating physician for that injury.  Alternatively, I would find Dr. Vasileff abandoned Employee.  Therefore, I would find Dr. Newman was a substitute of, rather than a change in, treating physicians.  Consequently, I would conclude Dr. Nordstrom was Employee's first change in treating physicians assuming, in the alternative, Employee did not suffer a new injury on June 24, 1997.


In any event, I would conclude Dr. Nordstrom's care is compensable and his opinion regarding Employee's medical stability is admissible for consideration on the issue of Employee's entitlement to TTD.  Based on Dr. Nordstrom's opinion, I would find Employee was not medically stable and therefore should be awarded  TTD for the dates requested.


Dated at Anchorage, Alaska this 28th day of April, 1998.



 /s/ H.M. Lawlor 


Harriet M. Lawlor, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Dissent of Board Member Lawlor from AWCB Decision and Order No. 98-0104 (April 24, 1998) in the matter of Genette Anderson, employee/applicant; v. Federal Express, employer; and (Self-Insured)/defendant; Case No. 9525828M, 9604274, 9609658, 9714528; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 28th day of April, 1998.



Brady D. Jackson, III, Clerk

SNO
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     �This provision was added to the Alaska Workers' Compensation Act in 1988.  Ch 79, §13, SLA 1988.  


     �This advice is repeated at page 11 under "CHOICE OF DOCTORS."  The limitation on the employer's ability to change examining physicians is discussed at p. 12 under "EXAMINATIONS REQUESTED BY THE INSURER"


     �Cited in Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (22 December 1994).


     �  If her symptoms did represent a new injury, then Dr. Newman would be her first treating physician and Dr. Nordstrom her one permitted change. 


     �We also find Employee knowingly attempted to distort the deposition testimony of her supervisor, by reading only a portion of Mackey's response to a question, until asked by the Board to read the entire answer in its full context.


     �Although we have found Employer is not required to accept Dr. Nordstrom as Employee's treating physician, or to pay for any care he provides, Employee is not without options.  If Employee needs and wishes to receive further medical care at Employer's expense, Employee may return to Dr. Newman, who may in turn refer Employee to another specialist for continued care.


     �We note that in the unlikely event an employee's second choice of treating physician refuses to rate the employee, or to refer the employee to a "specialist" for a rating, the employee need not be left without a PPI rating.  We have the authority under AS 23.30.110(g) to have an employee examined by a physician which we select, an option we would likely exercise under such circumstances.







