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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY IRWIN,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9624179



)

ARCTIC FIRE EQUIPMENT,
)
AWCB Decision No. 98-0106



)


Employer,
)
Filed in Fairbanks, Alaska



)
April 24, 1998


and
)



)

ALASKA NATIONAL INS.,
)



)


Insurer,
)


  Petitioners.
)

                                                                                  )


The petitioners' request for a rehearing and modification was heard at Fairbanks, Alaska on April 9, 1998.   Attorney Michael McConahy represented the petitioners; Attorney William Erwin represented the employee.  We closed the record at the end of the hearing.


On November 10, 1997, we issued a decision and order (AWCB No. 97-0230) which stated, in part, at pages 3-5:


In their hearing brief the defendants state the employee was sent to Dr. [Thad] Stanford simply to "break the tie" between Dr. [Richard] Cobden and Dr. [John] Joosse concerning the merits of surgical treatment.  The record reflects, however, this statement is clearly false.  We find the employer had arranged for, and the employee had already seen Dr. Stanford, before the defendant asked Dr. Cobden for an opinion about this referral to Dr. Stanford.  Accordingly, we find the employee was sent to Dr. Stanford as the defendants "one change in the employer's choice of a physician or surgeon."


This conclusion is further supported by the absence of written permission in the record of this change and by the fact all questions to Dr. Stanford were supplied by Carol Jacobson and by the fact all responding correspondence was addressed to Carol Jacobson.  Additionally, concerning Carol Jacobson's overall activity and performance, we find she was an active and, apparently, misleading agent for the defendants.


We find Jacobson represented herself as rehabilitation specialist to the employee and to the Veteran's Administration.  In this capacity, she was able to obtain the employee's permission to receive copies of the employee's Veteran's Administration records.  We find Jacobson did not disclose to the employee that she was providing "medical management" services instead of vocational rehabilitation services.  Then, without the employee's permission and contrary to the terms of the release, Jacobson circulated these records to physicians and referred to them in support of her position that the employee did not need surgery.


Based on the foregoing, we found that Dr. Stanford the petitioners' second examining physician, pursuant to AS 23.30.095(e), so as to preclude any more changes in "employers's choice of physician".  We also found the petitioners had breached the terms of the medical release concerning circulation of Veterans' Administration medical reports, and directed the petitioners to request that all recipients of the Veterans' Administration medical records remove and destroy all records from their files and redact all references to these records. 


The petitioners seek modification of our decision finding that Dr. Stanford is the employer's second choice of physician.  The petitioners also assert the Veterans' Administration medical records were properly distributed and requested modification to permit such circulation.


At the instant hearing, the employee stated he had withdrawn his objection to circulation of his Veterans' Administration medical reports.  Accordingly, we will modify our decision to permit such circulation. We will focus on whether to additionally modify our D&O concerning whether Dr. Stanford is the "employer's second choice of physician."


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.130(a) permits modification of workers' compensation orders, based on change in conditions or a mistake in determination of fact:


Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation. . .  whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

The associated regulation at 8 AAC 45.150 states:


(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.


(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.


(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.


(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail


  (1) the facts upon which the original award is based;


  (2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's discovered evidence supporting the allegation could not have discovered and produced at the time of the hearing; and


  (3) the effect that a finding of the alleged mistake would have upon the existing board order or award.


(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.


(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence.


Additionally, our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated:  "The plain import of this amendment [adding 'mistake in a determination of fact' as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The Court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).


Although the Board 'may' review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a).  Such a requirement would rob the Board of the discretion so emphatically upheld in O'Keeffe v. Aerojet-General Shipyards, Inc., supra.

Rodgers at 169.


Upon further reflection on the additional evidence and argument presented by the parties at hearing, we find we did  make a limited mistake in determination of fact. Specifically, we made a mistake in finding that "the employer had arranged for, and the employee had already seen Dr. Stanford, before the [petitioners] asked Dr. Cobden for an opinion about his referral to Dr. Stanford."


At the instant hearing, via his subsequently taken deposition, Dr. Cobden testified that he had discussed with Carol Jacobson, and agreed to, the idea of sending the employee to Dr. Stanford to serve as a "tie breaker" to resolve the medical dispute between his opinion and Dr. Joosse's opinion.  Although no medical records or other chart notes reflect this agreement, Dr. Cobden's testimony supports Carol Jacobsons' affidavit and testimony concerning Dr. Cobden's prior approval.


Despite our finding of a mistake in determination of fact, we do not modify our conclusion that Dr. Stanford shall be considered the petitioners' second employee choice of physician.  As indicated in our November 10, 1997 Decision and Order, and as again testified to by the employee at the instant hearing, we believe Carol Jacobson failed to disclose she was retained by the insurer to provide "medical management" services, while representing herself as a provider of rehabilitation services. As such, we continue to believe she acted as the alter ego for the insurer and that, in originating and sending the questions to Dr. Stanford for response, without the employee's permission, she secured Dr. Stanford as the employers' second choice of physician.  


In short, we agree with the petitioners that, on occasion, a mechanism is needed to swiftly resolve medical disputes, such as the "tie breaker" concept formulated by the petitioners.  Nevertheless, the employee must be consulted for agreement in the process. Without obtaining the employee's permission for retaining a "tie breaker" physician, we find the only way we are able to ensure that truly independent medical evaluation reports are generated is by following the procedures established by the legislature at AS 23.30.095(k). 


In sum, based on the testimony and evidence submitted and on the employee's agreement concerning the distribution of Veterans Administration records, we find the petition to modify our November 1997 D&O is granted as follows:


ORDER

1.  The November 1997 Decision and Order is modified to remove all references to Dr. Cobden's lack of approval concerning the selection of Dr. Stanford as a "tie breaker."  Nevertheless, Dr. Stanford shall continue to be considered the employer's second choice of physician.


2.  The November 11, 1997 Decision and Order is modified to allow circulation of the employee's Veteran's Administration medical records, to the extent permitted by the Alaska Workers' Compensation Act.


Dated at Fairbanks, Alaska this 24th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Timothy Irwin, employee/respondent; v. Arctic Fire Equipment, employer; and Alaska National Insurance Co., insurer/petitioners; Case No.9624179; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 24th day of April, 1998.



Lora J. Eddy, Clerk
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