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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LESLIE LIPMAN,
)



)


Employee,
)


  Respondent,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9617563



)

ANCHORAGE SCHOOL DISTRICT,
)
AWCB Decision No. 98-0107

(Self-Insured),
)



)
Filed in Anchorage, Alaska


Employer,
)
April 27, 1998


  Petitioner.
)

                                                                                  )


We heard the employer's request for review of the Reemployment Benefits Administrator (RBA) Designee's November 17, 1997 decision on April 15, 1998, at Anchorage, Alaska.  Attorney Chancy Croft represents the employee.  Attorney Patricia Shake represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the  RBA Designee abused her discretion by finding the employee eligible for a reemployment benefits.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee injured his left shoulder while working as a janitor for the employer on August 5, 1998.  On October 29, 1996, the employee filed a timely request for an eligibility evaluation for reemployment benefits.  In a letter dated October 30, 1996, the RBA wrote the employee advising him that he needed a medical report indicating his injury prevents him from returning to his work at the time of injury.  


In her May 29, 1997 letter to the RBA, the employer's adjuster, Carrie Kay, wrote:  "The . . . employee is or may be precluded from returning to the job at the time of injury.  We respectfully request that you refer Leslie for an Eligibility Evaluation at your earliest convenience."  On July 16, 1997 rehabilitation specialist, Linda Lau, R.N., M.N., C.D.M.S., was assigned to perform the employee's evaluation. 


In her August 15, 1997 report, Ms. Lau recommended the employee be found eligible for reemployment benefits.  Ms. Lau reported:  "Mr. Lipman worked only as a Personnel Clerk in the U.S. Army.  It is sometimes difficult to transfer the skills obtained in the military to the civilian work force.  He has not been able to obtain a position in this field since his discharge in 1990."  Ms. Lau based her recommendation, in pertinent part to this appeal, on the following:  "[Dr. Gieringer] approved of (sic) the position of Personnel Clerk another job Mr. Lipman held during his ten year work history.  The labor market is limited for this position."  


In her August 19, 1997 letter to the RBA, Ms. Kay wrote in pertinent part:  


While it appears Ms. Lau did a fine job gathering Mr. Lipman's job history and getting his physician to approve his former jobs, we believe she has reached the wrong conclusion.  


Mr. Lipman certainly meets the SVP for the position of Personnel Clerk, having held the position for 13 years, and it appears there is plenty of labor market for that position here in Alaska.  Ms. Lau does not comment on the labor market for the other 49 states, which would theorertically (sic) be included.  Although the number of positions in Alaska is projected to decline by approximately 10% over five years, there still remain 334 positions available, which would seem to be a reasonable labor market. . . . 


We believe Ms. Lau reached the wrong conclusion, and Mr. Llpman (sic) must be found ineligible for reemployment benefits based upon AS 23.30.041(e)(2).  (Emphasis in original).  


In her September 5, 1997 letter to Ms. Lau, RBA Designee, Mickey Andrew wrote:  


The employer raises the question of the occupation of personnel clerk meeting the specific vocational preparation level because of Mr. Lipman's 13 years in the military.  I am unable to make a determination of eligibility for reemployment benefits until that is clarified.  


Please clarify with Mr. Lipman how much of the time spent in the U.S. Army was a personnel clerk and determine what skills he was required to apply in the performance of that job.  If it appears that svp (specific vocational preparation) is met, labor market survey should be done to determine whether the skills he applied in the military venue are applicable to his being considered employable in the non-military sector a s a personnel clerk.  


Finally, if you find that he has the skills to be employable in the labor market as a personnel clerk, [a] labor market survey to demonstrate reasonable job vacancies must be done.  Occupational outlook information does not provide information regarding openings at the present time, in the previous six months and anticipated in the next six months.  


In her October 2, 1997 "Eligibility Addendum Report,"  Ms. Lau again recommended the employee be found eligible for reemployment benefits.  In pertinent parts, Ms. Lau reported:  "The svp of a Personnel Clerk is 4.  Mr. Lipman has worked in this position for over 3 months, therefore meeting svp requirements."  The report details labor market information Ms. Lau obtained;  the labor contacts were all in the Anchorage area.  Ms. Lau also reported:  


Some of Mr. Lipman's job tasks that he performed while serving in the military would be transferred in the private sector.  This would include updating information in file to include:  insurance beneficiaries and emergency contacts.  The other skill would be tracking evaluations to ensure completion.  Job tasks that are often completed by personnel clerks that he does not have experience in is:  applicant screening, background checks, processing insurance and worker's (sic) compensation claims, skilled at using windows environment on computer and knowledge of benefit packages.  


The labor market for personnel clerk position is very limited.  Employers hire from within their agency or one uses a temporary job service. . . .


[The attending physician] approved of (sic) the position of Personnel Clerk another job Mr. Lipman held during his ten year work history.  The labor market is limited for this position and his skills received in the military are not readily transferred to the public sector environment..  


Again, on October 21, 1997, the RBA Designee requested additional information.  In this letter, the RBA Designee asks:


Upon review of your report, I find that we still have some questions.


You noted the tasks that Mr. Lipman performed while acting as a personnel clerk in the military and then noted job tasks that may be required in this job that he does not possess.  You also performed labor market survey.


I was unable to ascertain from the labor market contacts whether Mr. Lipman would be considered employable with the skills that he acquired in the military by various employers. Or, does his lack of skills as noted by you preclude his employability in the labor market.  Please clarify his employability status.


If you decide that his skills are broad based enough to consider him employable, labor market survey may need to be expended to areas outside Alaska to document whether reasonable vacancies exist for that occupation.


In her November 4, 1997 "Eligibility Addendum Report Number Two," Ms. Lau again recommended the employee be found eligible for reemployment benefits.  Ms. Lau contacted eight large, local employers, comparing the skills the employee acquired in the military with each employer's personnel clerk positions.  In addition, Ms. Law compared the military job tasks for a personnel clerk with those in the civilian sector.  Of 12 job tasks, only two appear to be similar tasks in Ms. Lau's report.  In pertinent part, her report provides: 


When labor market data was collected, each employer was asked to comment on if a person had worked in human services while serving in the military would she/he be marketable in the same field in the private sector.  Most employers have no experience in comparing these two entities.  One employer did say that they hired someone from the military, but the individual had compatible computer skills.  Another employer was outright and said she had worked in the field of human resources for twenty years and did not feel the job skills one obtains in human resources in the military is transferable in the private sector.  This is actually a subjective question and has little merit unless an employer was actually trying to fill a position.  An employer would look at the skills Mr. Lipman has to determine if they would meet the needs of their department.  From my survey this would be updating information to a file to include:  insurance beneficiaries and emergency contacts.  The other job skill wold be tracking evaluations to ensure completion.  Employers who have any size who utilize human resources personnel have at least a computer environment that is more than likely windows.  Mr. Lipman has limited transferable skills to make him marketable in human services.  Certainly, he could work as a clerk, but this does not reflect the position as a human services worker. 


On November 17, 1997, RBA Designee, Mickey Andrew found the employee eligible for reemployment benefits.  Ms. Andrew based her determination on the following:  


The evaluating rehabilitation specialist's recommendation.  Linda Lau reports that Dr. Gieringer has indicated that your predicted permanent physical capacities are less than those required of your job at time of injury and one job that you held in the 10 years prior to your injury so you are unable to return to work as a custodian or a stock clerk.  You worked as a loan officer/personnel manager during the 10 years prior to your injury but were not employed long enough to meet the specific vocational preparation (svp) level so that job description was not reviewed by your physician.  A portion of the 10 years prior to your injury was during your military service.  You worked as a personnel clerk in the military and Dr. Gieringer indicated that your predicted permanent physical capacities are great enough to allow you to return to that occupation.  Linda Lau performed detailed labor market survey and demonstrated that the job skills required of your military position were not extensive enough to render you employable in the private sector in today's labor market.  It is my opinion that Ms. Lau's labor market contacts were extensive enough to confirm that your skills are less than those required to be employable as a personnel clerk. 


The employer argues the RBA Designee abused her discretion finding the employee eligible for reemployment benefits.  The employer asserts the RBA Designee erred relying on Ms. Lau's reports.
  It asserts Ms. Lau's reports relied on the actual tasks as detailed in the U. S. Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT) as required under AS 23.30.041(e)(2).  The employer argues it makes no difference whether the job descriptions have evolved since the printing of the 1977 Dictionary of Occupational Titles.  The employer asserts the employee's treating physician has released the employee for work as a personnel clerk.  Furthermore, the employer argues Ms. Lau's report was flawed as she did look outside the Anchorage area when preparing the labor market surveys under AS 23.30.041(p)(3).  The employer asserts we must reverse the RBA Designee, or in the alternative, remand.  


The employee agrees with the RBA Designee's determinations and argues no abuse of discretion can be found.  The employee argues that no abuse exists in the RBA Designee's determination regarding the lack of the employee's ability to compete in the personnel clerk position, as referenced in AS 23.30.041(e)(2).  The employee also argues there are inherent problems comparing any job in a military versus a civilian or private sector environment.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041 (d) provides in part:


Within 30 days after the referral by the ad​mini​strator, the rehabilitation specialist shall per​form the eligibility evaluation and issue a report of find​ings. . . .  Within 14 days after receipt of the report from the rehabilitation spe​cialist, the administrator shall notify the par​ties of the employe​e's eligibility for reemployment prepara​tion benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is re​quested.  The board shall uphold the decis​ion of the administrator except for abuse of discretion on the administrator's part. 


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Charac​teristic of Occupations Defined in the Dictionary of Occupational Titles."  


The issue before us is whether the RBA Designee abused her discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capri​cious, manifestly unreasonable, or stems from an improper mo​tive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discre​tion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decis​ions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  


We have consistently held we should generally "defer to the RBA's expertise when construing regulations adopted by the board to implement the reemployment benefits program which he administers."  Anderson v. Four Star Terminals, Inc., AWCB Decision No. 96-0480 (December 23, 1996);  Winterton v. Advanced Signs & Stripping, Inc., AWCB Decision No. 96-0456 (December 2, 1996);  Gallagher v. Cimmaron Holdings, AWCB Decision No. 92-0241 (September 30, 1992).


In White v. Anchorage School Dist., AWCB Decision No. 98-0005 (January 14, 1998), the board held at 4 - 5:  


We find, based on the employee's testimony, that she may lack the computer skills now required of a legal secretary as these jobs realistically exist.  We find, however, that the employee theoretically has the requisite skills according to 1977 version of SCODDOT.  Given the unambiguous language of AS 23.30.041(e), we must apply the SCODDOT regardless of how inaccurate it is in comparison to reality.  See, e.g., Konecky v. Camco Wireline, Inc., 920 P.2d 277 at 281-3 (Alaska 1996).  Accordingly, we conclude the employee is ineligible for reemployment benefits.  The RBA's October 16, 1997 decision is affirmed.


Deferring to the RBA's expertise, we find the RBA construed AS 23.30.041(e)(2) to include work the employee has met SVP for, only if this training or work experience allows an employee to compete in that occupation.  We find no indication, and the employer did not argue, that the RBA Designee did not use the correct version of the SCODDOT in evaluating whether the employee met the SVP for the position of Personnel Clerk.
   We find that if the previous job or training received does not allow an employee to compete in the labor market, it should not operate to exclude an employee from reemployment benefits.  In conclusion;  in order for AS 23.30.041(e)(2) to disqualify an employee for eligibility for reemployment benefits a job must be identified that the employee held or received training for long enough to obtain the skills for according to the SCODDOT SVP codes, and, the employee must be able to compete in this job market.  


We find the employee may have the physical capacities for and met SVP for the job of Personnel Clerk, however, we conclude he can not compete in this labor market.  We find no error or abuse of discretion on the RBA Designee's part.  


Regarding the labor market surveys, the employer argues the RBA Designee abused her discretion by relying on Ms. Lau's surveys that did not include all areas listed under AS 23.30.041(p)(3)(A) through (D).  We disagree.  AS 23.30.041(p)(3) provides:  "`labor market' means a geographical area that offers employment opportunities in the following priority:  (A) area of residence;  (B) area of last employment;  (C) the state;  (D) other states."   We find Ms. Lau's reports analyzed the labor market for Personnel Clerk in the employee's area of residence and the area the employee last worked  (Anchorage).  


We find the legislature directs the RBA to consider areas in a priority.  We find the RBA Designee relied on the first two priorities in AS 23.30.041(p)(3).  In her expertise, the RBA found these labor market surveys adequate, and did not deem any further geographical areas needed to be evaluated.  We shall defer to her expertise in this matter.  We find no abuse.  


In conclusion, we find the RBA Designee did not abuse her discretion finding the employee eligible for reemployment benefits.  Her November 17, 1997 determination is affirmed.  


The employee also seeks an award of attorney's fees and costs under AS 23.30.145(b), which provides: 


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find we find attorney Croft successfully defended the RBA appeal before the Board.  Mr. Croft detailed 15.9 hours at $200.00 per hour in his affidavits of attorney's fees.  In addition, the hearing lasted approximately one hour.  We also find an hour to prepare for the hearing to be reasonable.  The employer did not object to the employee's affidavits of fees or his hourly rate.  We find these to be reasonable.  The employer shall pay the employee's attorney's fees of $3,580.00 (17.9 hours X $200.00).


The employee also seeks an award of costs.  We have reviewed the affidavit of paralegal fees, and find these to be reasonable and allowable under 8 AAC 45.180(14).  The employer shall pay costs of $748.00 (9.35 hours X $80.00).  In total, the employer shall pay $4,328.00 for reasonable attorney's fees and costs.  


ORDER

2. The RBA Designee did not abuse her discretion finding the employee eligible for reemployment benefits.  The November 17, 1997 determination is affirmed.  


1. The employer shall pay $4,328.00 for reasonable attorney's fees and costs.


Dated at Anchorage, Alaska this 27th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ John A. Abshire 


John Abshire, Member



 /s/ Philip E. Ulmer 


Philip Ulmer, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Leslie Lipman, employee/respondent; v. Anchorage School District (Self- Insured), employer/petitioner; Case No. 9617563; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of April, 1998.



Debra Randall, Clerk

SNO

�








     �The employer also sought to argue that the RBA Designee erred in not considering other possible job descriptions the employee's military service may have fit in, specifically Office Manager.  The employer sought to introduce the testimony of Carol Jacobsen.  In her April 8, 1998 report, Ms. Jacobsen opined regarding other reemployment options.  The RBA Designee had not considered this report when she issued her November 17, 1997 determination.  The employee objected to the admission of this testimony.  After deliberating, we decided not to admit this testimony.  We found the employer had more than ample time to procure this information prior to the RBA Designee's determination, and certainly between the time of the determination and the April 15, 1998 hearing.  We relied on 8 AAC 45.070(b)(1)(A) which provides in pertinent part:  "In reviewing the administrator's decision, the board will not consider evidence that was not available to the administrator at the time of the administrator's decision, unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator's consideration."  We found the employer did not exercise due diligence.   


     �In her November 17, 1997 determination, the RBA Designee did not specifically find the employee met SVP for Personnel Clerk.  Ms. Lau indicated the employee did meet SVP for this job in her October 2, 1997 report.  The RBA Designee did not specifically find the employee meets SVP;  we assume she so found, otherwise, our discussion would end here.   







