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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ZDZISLAW DRZEWIECKI,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 8912900



)

PELICAN ACQUISITION CORP.,
)
AWCB Decision No. 98-0109



)


Employer,
)
Filed in Juneau, Alaska



)
April 29, 1998


and
)



)

INDUSTRIAL INDEMNITY COMPANY,
)



)


Insurer,
)


  Defendants.
)

___________________________________)


We heard Employee's claim at Juneau, Alaska on April 21, 1998.  Employee was present and is represented by Teresa Alper.  Attorney Joseph Cooper represents Defendants. Jan Pendzich interpreted Employee's testimony at the hearing. The record closed at the end of the hearing.


ISSUES

1. Did the Reemployment Benefits Administrator abuse his discretion in finding Employee not eligible for reemployment benefits?


2. Is Employee permanently and totally disabled due to his 1989 injury?


3. Did Defendants properly compute Employee's gross weekly earnings?


4. Is Employee entitled to medical costs and transportation expenses?


5.Is Employee entitled to interest, attorney's fees, and legal costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Because we had only one day to hear Employee's claim and there were witnesses whose testimony would be long, the parties agreed at the start of the hearing to limit the issues at this time to number one and two above.  We retain jurisdiction to determine issues three, four, and five, if necessary.


Employee is 37 years old; he was born and raised in Poland.  He completed vocational school in Poland, learning to be a diesel mechanics.  He testified he immigrated from Poland to the United States in 1986; he has a green card, which permits him to work in the U.S.  He worked at various jobs in the seafood processing industry and at Lockheed Industries after coming to the U.S.  At Lockheed Industries he worked as a mechanic, connecting various assemblies, on a military ship.


Defendants do not dispute that Employee was injured in the course and scope of employment on June 6, 1989.  He testified he was on a ladder, at a height under 10 feet, using a large crowbar to remove a nail.  The nail head separated suddenly, and the crowbar struck him on the top of his head.  Employee testified a co-worker, who saw he was injured, immediately helped him down from the ladder. Employee testified he cannot remember all the details of the incident.  He does recall feeling hot, weak and sick; his eyes and face were covered with blood.  Two coworkers supported him, one on each side, and took him to get cleaned up.  


Employee testified he went to the Pelican, Alaska community clinic for the injury at some point after the injury.  He testified  there is no real medical facility at Pelican, Alaska.  The "doctor" who examined him did not say much to him.  Employee testified he returned to work about two days later.


The June 12, 1989 Physicians' Report from Steve Gage, P.A., of the Pelican clinic, says Employee had a "small (1") laceration on top of scalp not tender."  PA Gage diagnosed a concussion syndrome, and said Employee should not work for two days.  In a June 14, 1989 Physician's Report, PA Gage stated Employee "continues to have pain/nausea."  He referred him to Juneau, Alaska for an evaluation.


Employee was seen in Juneau by Dr. Hottenlocher on June 15, 1989.  The report from that visit lists Employee's complaints as "nauseous, headache, groin-itching & burning."  The doctor noted he had not vomited, nor had he lost consciousness after the June 6, 1989 injury.  He had a 1/2 centimeter scabbed area on the top of his head.  The doctor released Employee to work.


At the hearing, Employee testified that when he returned to work, he told the manager he did not feel well and asked for an easier job.  Although he asked many times, his request was ignored; he did not get an easier job.  He testified he has continued to suffer nausea and have various symptoms since then. 


Employee gave us copies of wage documents during the hearing to show he worked long hours before the injury.  He worked 160 hours in the two weeks ending April 15, 1989.  These records also show that after his injury he worked 119 hours for the two weeks ending June 30, 1989.  For the July 31, 1989 pay period he worked 193.5 hours; for the August 15, 1989 pay period he worked 161 hours; for the September 15, 1989 pay period he worked 126.75 hours; and for the period ending September 30, 1989 he worked 104.5 hours. His regular rate of hourly pay was $10.00, with overtime at $15.00 and double time at $20.00 an hour.


Employee testified that in October 1989, while lifting packed halibut, he "felt something breaking in head, lost my balance terribly."  He felt terrible, like everything was turning and something was exploding.  He testified he "felt like I was in river or lake of blood."  He had a feeling like he was dying.  A coworker called a policeman who had some medical training.  Because there was limited medical service at Pelican, Alaska, the employer sent him to Seattle, Washington.  Employee testified he went straight from the Seattle airport to the hospital.


Employee was seen on October 19, 1989 at the Emergency Room of the University of Washington Hospitals in Seattle.  The Emergency Notes state he complained of heart palpitations and headaches. The doctor's impression of his condition was an anxiety attack.  He was told to take Tylenol for headaches. Later records show he was also given Xanax, which he did not feel was helpful.  He was discharged that day, and told to return for his test results.


In late November, Employee returned to the hospital and was admitted for several days.  The notes from a November 21, 1989 psychiatric consult list a diagnosis of probable panic disorder, with frequent, sudden attacks of palpitations, chest pain, decreased vision, dizziness, and paresthesia.  Signs of depression were evident.  Given his head injury, there was a question of an organic cause of his problems. The notes indicate that, however, was "unlikely given normal [CAT Scan], no actual seizures, no LOC [loss of consciousness] with head injury."  


A November 22, 1989 Psychological Evaluation report by Keith Claypoole, Ph.D., lists a diagnosis of depression with panic disorder.  The doctor noted Employee said he had "no history of prior psychiatric treatment or hospitalization."  Dr. Claypoole recognized the difficulties in assessing Employee because of language differences.


Joseph Robin, M.D., wrote in a November 29, 1989 report that he believed Employee had a "closed head injury (concussion) with post traumatic headaches." Dr. Robin noted Employee had not lost consciousness, but was knocked off balance, at the time of the crowbar incident.  He prescribed desipramine and amitriptyline.


Thereafter Employee continued to have many problems and symptoms, and has seen numerous doctors.  He testified at the hearing he has not worked since the injury.  He is gets disability benefits from the Social Security Administration.  He has traveled to Poland three times since his injury, including once by himself.  He received medical treatment in Poland.  Employee testified he also traveled to Mexico for medical treatment. 


Because there are so many medical reports, we will not summarize each and every report.  Instead, we focus on the opinions of the key physicians.  


Carl Jelstrup, D.C., first saw Employee in January 1990.  His diagnosis of Employee's condition was a sphenobasilar lesion, meaning a "torque of the meningeal system with a focal point at the connection between the occiput and the sphenoid."  The "protection around the brain [is] in the state of a torque."  (Dr. Jelstrup Dep. at 9 - 10.)  The last time Dr. Jelstrup saw Employee was in 1993.  At that time, Dr. Jelstrup did not believe Employee's condition permitted him to work full time.  He might have been able to work part time. (Id. at 24.)


Arthur Ginsberg, M.D., is a neurologist, who has treated Employee for over six years.  He is under the impression that Employee suffered a loss of consciousness for a few minutes at the time of the June 1989 injury.  Dr. Ginsberg diagnosed post‑concussion syndrome, post-traumatic stress syndrome, depressive reaction, and possible lumbar radiculopathy.  He believed on a more-probable-than-not basis that Employee's condition was precipitated by the crowbar incident. Dr. Ginsberg was aware of Employee's underlying and pre-existing psychiatric condition, and believed it was exacerbated by the traumatic events. 


Dr. Ginsberg referred Employee to a psychiatrist, Oscar Romero, M.D., for an evaluation.  Dr. Romero recommended a combination of Prozac and an antidepressant to treat Employee's condition; Dr. Romero diagnosed major depression and a panic disorder.  Based on Dr. Romero's suggestion, Dr. Ginsberg prescribed Prozac and Pamelor.  Employee was also being prescribed Lorazepam.  (Dr. Ginsberg's July 6, 1993 report.)  


Dr. Romero's November 18, 1992 report states Employee lost consciousness at the time he was hit by the crowbar.  Dr. Romero testified at the hearing that he saw Employee for about one and one-half hours at the time of this examination.


Employee returned to Dr. Ginsberg in December 1994, following one of his trips to Poland.  Employee was then taking Valium for his anxiety attacks.  Dr. Ginsberg started him on Paxil.  Dr. Ginsberg told him to return in one year's time for routine follow-up.  (Dr. Ginsberg December 19, 1994 chart note.)


Employee, through his then-attorney Robert Keefe, filed a claim for workers' compensation benefits in January 1990.  He did not ask for a hearing until November 1993.  Defendants contended the claim was time barred.  We found it was not.  Drzewiecki v. Pelican Acquisition Corp., AWCB Decision No. 94-0057 (March 17, 1994).  Defendants appealed to the Superior Court.  Eventually, in November 1995, Defendants accepted the claim and began paying benefits retroactive to October 17, 1989.  (November 29, 1995 Compensation Report.)  Employee's temporary total disability (TTD) benefits were based on his combined earnings of $28,742.65 for the two years before injury.  Defendants paid him TTD benefits of $185.05 per week.  (November 15, 1995 Compensation Report.)


Defendants arranged for Employee to be seen at St. Mark's Place Institute for Mental Health, Inc., in September 1995, by a psychologist, Maria Malinowska, Ph.D., and Elzbieta Wirkowski, M.D., who is board certified in psychiatry and neurology.  They found Employee had several serious intellectual and psychiatric disorders.  They stated Employee told them he lost consciousness for a while after being hit by the crowbar.  He denied having any psychiatric problems before the accident in 1989.  They concluded that Employee's intellectual impairments and mood disorders "could be secondary to his accident but could also be of different nature." Based on his pre-injury history and his functioning after the accident, they concluded "there is reasonably logical causal connection between his mental impairment and the accidental head injury he sustained in 1989."  (Drs. Malinowska and Wirkowski October 15, 1995 report.)


The doctors indicated part of his functioning problems in the U.S. could be the language differences, and there might be an element of litigation neurosis.  In addition, they stated the plan had been for Employee to be observed and evaluated over a one-week period.  However, his then representative, Mr. Alper,
 said the examination had to be done in a two-day period.  "Such short time reduced our ability to be more objective and to reduce an error factor."  (Id. at 9.)


Employee continued to see Dr. Ginsberg sporadically.  In his January 30, 1996 chart notes he stated Employee was completely incapacitated by his emotional symptoms.  He prescribed Ativan, and planned to see him after Employee returned from a trip to Poland. 
Defendants requested Employee be evaluated to determine if he was eligible under AS 23.30.041 for reemployment benefits.  On October 10, 1996 our Reemployment Benefits Administrator (RBA) selected and assigned Linda Tanouye to evaluate Employee.  


Tanouye was present and testified at the April 1998 hearing.  She testified she specializes in cross-cultural vocational rehabilitation cases with people for whom English is a second language.  She testified regarding her extensive training, education and background including a Master's Degree in counseling and certifications as a vocational counselor.  In addition, she is familiar with the fishing industry as she has worked in the Alaska gill netting industry during the summer and also was a fish buyer.


She first met with Employee in December 1996, after he returned from a trip to Poland.  She contacted Dr. Ginsberg.  She testified she worked with Employee's former attorney, Dean von Kallenbach, and Defendants to get everyone to agree that Employee should be fully evaluated medically.  Tanouye arranged for Employee to be seen by a psychologist, David Fordyce, Ph.D., and physical medicine and rehabilitation specialist, Aleksandra Zietak, M.D., at the Virginia Mason Medical Center.  Dr. Zietak, who studied medicine in Poland, is board certified in physical medicine and rehabilitation.  
Before seeing these doctors, Employee returned to Dr. Ginsberg.  In his January 7, 1997 chart notes, Dr. Ginsberg states that Employee was given a prescription for Amitriptyline.  He states that Employee "absolutely refuses to consider any possibility of vocational retraining and states that he will never be able to work again."


When evaluated by Dr. Fordyce, Employee denied any pre-injury mental or physical health problems.  Dr. Fordyce doubted that Employee had a brain injury; he believed the condition was psychiatric in nature.  (Dr. Fordyce February 27, 1997 chart notes.)  Following another session with Dr. Fordyce, the doctor reported:  "This gentleman is either malingering or he is in the throes of a very unusual, pronounced, and obviously severe psychiatric response."  Dr. Fordyce doubted there was much that could be done to change Employee's belief; he was not psychologically ready to assume a rehabilitative approach to his problem.  (Dr. Fordyce March 12, 1997 chart notes.)


Dr. Zietak reviewed Employee's medical records and met with Employee.  She noted multiple inconsistencies in his history after the accident; at first he reported no loss of consciousness, but later he said he lost consciousness.  She noted Employee was not deconditioned, and felt a work conditioning program was not needed in order for him to return to work. She did not see any correlation between his panic attacks/psychiatric disorder and the work injury.  Dr. Zietak said Employee's inability to work was related to the psychiatric condition, and not the head injury.  (Dr. Zietak's March 14, 1997 chart notes.)  


On March 21, 1997 Dr. Zietak met with Tanouye following a review of more of Employee's medical records.  In her notes, Dr. Zietak stated Employee's head injury was mild, with a small cut on the head.  She noted he got a prescription for Elavil on March 15, 1987, and a refill on July 21, 1987, two years before his 1989 injury.  Dr. Zietak noted that Drs. Malinowska and Wirkowski reported marked limitations in Employee's functional activities and in planning daily activities, using public transportation, and initiating activities.  However, Dr. Zietak was aware Employee used the bus or drove his own car to his various appointments.  Employee scheduled appointments throughout the Seattle area, rather than seeking treatment close to home.  He was also seeking treatment in three locations in Poland, all far from his hometown.


Dr. Zietak's notes of March 21, 1997 went on to discuss the test results reported by Drs. Malinowska and Wirkowski.  They showed borderline intellectual functioning, with decreased scales across the board.  However, Dr. Zietak stated Employee functioned at a much higher level than the test results suggested he could.  She also reported:  "In a brain injury one would see low scores in some areas and high scores in other areas and not a consistent across the board low scoring."  She noted Employee has not followed through with treatment, even the treatment suggested by the physicians who he chose to see in Poland.


At the hearing, Dr. Romero gave similar testimony about Employee's test results.  He testified that to have such test results, Employee was either borderline retarded, or else he was intentionally poorly performing on the test because he globally scored so poorly.  Dr. Romero agreed with Dr. Zietak that the test results are not consistent with Employee's functioning and presentation.


Dr. Zietak concluded Employee sustained a head injury and it has resolved.  She stated in her March 21, 1997 chart notes:  


He is either malingering or has a psychosis or other psychiatric condition, or with a significant personality disorder. . . .  He often complains of a racing heart, yet his heart rate is well within normal limits [when emergency medical providers examine him.]  There may [be] some component of panic if he realizes that he cannot continue to play this game and he might lose his benefits.


At the hearing, Dr. Romero testified Employee has consciously and intentionally magnified his symptoms. He believes Employee is probably malingering; he's exaggerated his complaints so much that they are not consistent. He is trying to make everyone believe he is more disabled than he really is.


Regarding the relationship of the psychiatric condition to the injury, Dr. Zietak stated:  "It would appear to me that it is not related as the onset of symptoms was many months after the initial head injury. . . ."  (Dr. Zietak March 21, 1997 chart notes.)


In his March 20, 1997 chart notes Dr. Ginsberg states Employee was having frequent panic attacks.  He strongly recommended that Employee see a psychiatrist at Mental Health North.  Dr. Ginsberg indicated Employee's problems were psychiatric, not neurological.  According to Tanouye's testimony and report dated July 10, 1997, Employee refused to attend the appointment Tanouye made for him at Mental Health North.  At this time, Defendants were still providing medical and disability benefits. Tanouye testified payment of medical benefits was not an issue in Employee's getting treatment.


Employee and Tanouye returned on March 31, 1997 to see Dr. Zietak.  Dr. Zietak reported in her chart notes for that day that Employee's "symptoms appear to be consistent with panic disorder and there are appropriate medications to treat this condition.  It is preferable that he see a psychiatrist for further management."


Employee and Tanouye again returned to Dr. Zietak on April 18, 1997.  Employee was upset with Tanouye.  He stated that Dr. Ginsberg had prescribed medications, and did not send him to see a psychiatrist like Tanouye said.  Employee requested treatment, apparently hospitalization, and that Dr. Zietak write him a referral to see a doctor in Poland. (Dr. Zietak April 18, 1997 chart notes.)


Through arrangements made by Tanouye, Employee returned to Dr. Romero in April 1997 for a psychiatric evaluation.  He saw Employee for about one hour on three different occasions.  In his April 11, 1997 report, Dr. Romero indicated Employee has a Bipolar II Disorder, with a chronic major depressive episode.  At the hearing, Dr. Romero explained thus is a manic-depressive condition which, in his medical opinion, is inherited and can appear at any time unrelated to any specific event or events. He believes the Bipolar II Disorder is not causally related to the 1989 injury.


He also diagnosed Employee as have a panic disorder without agoraphobia, and he is probably malingering because he was voluntarily exaggerating his symptoms and limitations.  However, Dr. Romero believed the panic disorder "is a complication and is probably related to the industrial injury."  Dr. Romero believed Employee's condition could improve with treatment and medication, and could be improved in three to four months.  


According to Tanouye, Employee cancelled an appointment with Dr. Romero with one-half hour's notice for inappropriate reasons.  Dr. Romero testified at the hearing that Employee's last session with him on May 9, 1997 was only 20 minutes long, rather than a full hour.


In response to Tanouye's May 12, 1997 letter, Dr. Romero indicated that, from a psychiatric standpoint, Employee had the capacity to return to work as a maintenance carpenter, fish packer, fish-bin tender, or shipyard laborer.  Tanouye provided the doctor with a description of these jobs from the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT).  (Tanouye's Interim Service Report.)


Earlier on May 14, 1997, Dr. Zietak responded to Tanouye's May 12, 1997 letter regarding Employee's ability to do certain jobs as described by SCODDOT.  Dr. Zietak indicated Employee physically could perform the duties of a carpenter or fish-bin tender or other medium duty jobs.  She wrote that, because he had not worked for several years, he probably could not do jobs requiring heavy strength, like fish packer or laborer in a shipyard.  


On June 18, 1997 Dr. Romero wrote an addendum to his evaluation.  By that time, he had received and read more of Employee's medical reports. These included the March 19, 1988 progress note from Pacific Medical Center and the November 7, 1988 Emergency Department report from Swedish Hospital Medical Center.  The March 1988 report states Employee was complaining of chest pain for over three years.  The doctor did not believe the Employee suffered from heart pain.  The November 1988 progress notes from Swedish Hospital Medical Center state Employee complained of chest pain and numbness and tingling of his body and muscle spasms.  Employee was reported as saying he had similar problems in the past, which he thought were due to "nerves."  He had been given Amitriptyline, and Employee said that worked well for this condition.


Based on these medical records, Dr. Romero changed his opinion as he concluded on a more-probable-than-not basis that Employee's panic disorder was not causally related to the 1989 injury.  Dr. Romero testified that because of the symptoms Employee had before the injury, the condition naturally progressed on its own to its present state.  The injury did not aggravate, accelerate or combine with the pre-existing condition to produce his present condition and disability.  In his June 11, 1997 note responding to Tanouye's inquiry, Dr. Ginsberg stated he agreed with Dr. Romero and deferred to him for all psychiatric opinions and recommendations.


On June 30, 1997, Dr. Ginsberg responded to Tanouye's letter regarding Employee's neurological condition.  Dr. Ginsberg indicated Employee did not a have permanent partial impairment under the American Medical Association's Guides to the Evaluation of Permanent Impairment (Guides).  On July 2, 1997, Dr. Romero responded to Tanouye's inquiry regarding his psychiatric condition.  Dr. Romero stated that, under the Guides, Employee does not have a permanent impairment based on a psychiatric condition.


Tanouye completed and filed her Eligibility Evaluation Report with the RBA on August 18, 1997.  Tanouye recounted the services she provided, and the medical services Employee received.  She noted both Drs. Ginsberg and Romero found Employee had no ratable permanent impairment as a result of his injury.  She discussed the fact that Dr. Ginsberg had found Employee's inability to return to work to be based on psychiatric, and not neurological, considerations.  She noted both Dr. Romero and Dr. Ginsberg have indicated Employee could return to work at jobs he has held in the past 10 years.  She recommended the RBA find Employee not eligible for further reemployment benefits.


At the hearing, Tanouye testified there are many openings for work that Employee has done in the past ten years.  The pay for these jobs range from about $5.50 and hour to $7.00 an hour, and the pay increases after a period of employment.  She believes there is work readily and steadily available which Employee can do.


The RBA wrote Employee on August 13, 1997 to inform him he was not eligible for further reemployment benefits.  The RBA relied upon the reports of Drs. Zietak and Romero that he could work at jobs which he had held in the past.  In addition, he considered Tanouye's opinion about the availability of work.  Employee requested we review this decision because he believes the RBA abused his discretion.


Employee asserts he is severely disabled.  He contends he was a hard worker before the injury, and it is the injury which keeps him from working.  Employee contends Drs. Malinowska and Wirkowski's opinions are more accurate than the other doctors.  He believes many of the doctors have not been able to understand him, and he has not been able to adequately tell them about his problems.  Employee believes he is permanently totally disabled.


Defendants contend the RBA's decision is well supported by the evidence.  They allege they have paid all benefits due. They paid TTD benefits and medical benefits from October 17, 1989 to June 17, 1997.  Defendants controverted Employee's right to all benefits after June 17, 1997 based on Dr. Romero's report, Employee's release to return to work he has done in the past, and the fact that he has no permanent impairment rating.  They ask that we deny and dismiss Employee's claim for further benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  DID THE RBA ABUSE HIS DISCRETION?


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


AS 23.30.041(f) provides in part: "An employee is not eligible for reemployment benefits if . . . (3) at the time of medical stability no permanent impairment is identified for expected."


The issue is whether the RBA abused his discretion in this case.  In Metcalf v. FELEC Services, 938 P.2d 1023, 1025 (Alaska 1997), the Alaska Supreme Court quoted from Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), in which it ruled an abuse of discretion will be found only when a decision is "arbitrary, capricious, manifestly unreasonable, or stems from an improper motive." The court has also stated that an abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  


In Kirby v. Alaska Treatment Car., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  In Yahara v. Const. & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA decision.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility decision.  In reaching its opinion, the court talked about subsection 41(e)'s requirement that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.


We find the RBA could chose to rely upon Drs. Zietak and Romero's opinions about Employee's ability to do the jobs which he has done in the past 10 years.  We find their opinions were based on the jobs as the U.S. Department of Labor describes them.  We find the RBA could chose to rely upon the opinions of Dr. Ginsberg and Romero that Employee has no permanent impairment from his injury.  We find the these medical reports support the conclusion that Employee is ineligible under both AS 23.30.041(e)-(f) for reemployment preparation benefits or reemployment benefits.


We find Tanouye fully evaluated Employee, and made sure the doctors fully evaluated his current condition.  We find she was thorough and provided the documentation needed under the Alaska Workers' Compensation Act for the RBA to make his decision.


We find the RBA did not abuse his discretion in making his decision.  We conclude that under AS 23.30.041(d), we must uphold the RBA's decision.

II.  IS EMPLOYEE PERMANENTLY TOTALLY DISABLED?


First, we find that if Employee is disabled, the disability is not the result of his work or injury in 1989.  In reaching this decision, we find the report of Drs. Malinowska and Wirkowski raise the presumption of compensability in AS 23.30.120(a) that Employee's condition is work-related. We find the opinions of Drs. Romero, Zietak, Ginsberg and Fordyce overcome the presumption.  


Because Defendants presented evidence to overcome the presumption, Employee must prove all the elements of his claim by a preponderance of the evidence.  Stephens v. ITT FELEC Services, 915 P.2d 620 (Alaska 1996).  We find he did not.


Employee urges us to rely upon the opinion of Drs. Malinowska and Wirkowski.  We refuse to do so for several reasons.  First, their opinion is now three years old. We find the opinion too remote in time to be of probative value.  Second, we find they admitted their opinion might be inaccurate because they did not have an adequate opportunity to evaluate Employee.  Third, we find Employee gave them inaccurate information about the loss of consciousness after the injury.  Fourth, we find either Employee did not accurately portray himself and his abilities at the time of their examination and did not participate to his full ability in the tests they administered, or he has improved a lot since then.  We find Employee is able to handle all aspects of daily living, able to arrange and keep appointments, able to use public transportation or drive a car.  He has traveled unaccompanied on international flights to Poland from his home in Seattle.  We find he certainly functions at a higher level than borderline retarded.   For all of these reasons, we give their opinion less weight.


On the other hand, we find Drs. Romero, Zietak, Ginsberg and Fordyce are more fully informed about Employee's past medical history and his current ability to function.  We give more weight to their opinions than to Drs. Malinowska and Wirkowski's opinion.  Relying on Drs. Romero, Zietak, Ginsberg and Fordyce's opinions, we find Employee's condition is not work-related.  Therefore, it is not compensable. 


Even if we found Employee suffered from a work-related condition, we would still find he is not permanently and totally disabled.  AS 23.30.180(a) provides in part:


In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wage shall be paid to the employee during the continuance of the total disability. . . . .


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of the injury in the same or any other employment."  AS 23.30.395(10).  


In  J.B. Warrack Co., v. Roan, 418 P.2d 986, 988 (Alaska 1966) the court stated:


For workmen's compensation purposes total disability does not mean a state of abject helplessness. It means the inability because of injuries to perform services other than those which are so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist. 

See Olson v. AIC/Martin, J.V., 818 P.2d 669 (Alaska 1991).


Employee enjoys the presumption that he is entitled to claim permanent total disability (PTD) benefits.  Meek v. Unocal Corp., 914 P.2d 1276  (Alaska 1996).  However,  we find Defendants overcame the presumption that Employee is permanently and totally disabled with Tanouye's testimony. She testified there is work readily and steadily available which Employee can perform given his current mental and physical condition.   If Defendants have the burden of showing work is available, we find Defendants satisfied their burden with Tanouye's testimony that appropriate work is readily and steadily available to Employee. Olson; See Summerville v. Denali Center, 811 P.2d 1047; 1051 (Alaska 1991).  
If the issue of a wage-match needs to be considered, we find the wage-match is adequate. See Olson; Kirby v. Alaska Treatment Center, 821 P.2d 127 (Alaska 1991).  The work, according to Tanouye, pays a maximum of $7.00 an hour for straight time, with increases as the employment continues.  We find this provides an hourly wage which is 70 percent of Employee's base hourly at the time of injury.


Because we find Employee is not permanently and totally disabled, we will deny and dismiss his claim for PTD benefits.


ORDER

1. The Reemployment Benefits Administrator's decision that Employee is not eligible for reemployment benefits was not an abuse of discretion and is affirmed.


2. Employee's claim for permanent total disability benefits is denied and dismissed.


3. We retain jurisdiction over Employee's remaining claims as listed above in accordance with this decision.


Dated at Juneau, Alaska this 29th day of April, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ John A. Abshire 


John Abshire, Member



 /s/ James G. Williams 


James G. Williams, Member


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Zdzislaw Drzewiecki, employee/applicant; v.  Pelican Acquisition Corp., employer; and Industrial Indemnity Company, insurer/defendants; Case No. 8912900; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 29th day of April, 1998.



Susan N. Oldacres, Secretary

SNO

�








     �Mr. Alper is the former husband of Employee's current representative.










