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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PAMELA J. PAYNE,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9209096

THE FLY BY NIGHT CLUB,
)



)
AWCB Decision No. 98-0122


Employer,
)



)
Filed in Anchorage, Alaska


and
)
May 21, 1998



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's claim on April 29, 1997, at Anchorage, Alaska.  The employee is represented by attorney Charles Coe.  The employer and its insurer is represented by attorney Richard Wagg.  We closed the record at the hearing's conclusion.


ISSUES

1. Whether the employer has exercised its one change of physicians of its choice under AS 23.30.095(e).


2. Whether the employer has followed the procedures under 8 AAC 45.082(d).


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee suffered spinal injuries on April 29, 1992 during the course and scope of her employment with the employer.  At the

April 29, 1998 hearing, the employee testified that after her attending physician recommended a surgical course of treatment, the employee consulted the insurer's adjuster.  The employee testified the adjuster, Katharine Collins, "recommended" she obtain a second opinion to make sure surgery was necessary.  The employee testified the adjuster offered the names of three surgical physicians,  including Michael Newman, M.D.  Subsequently, the employee picked Dr. Newman to provide a second opinion regarding the necessity of surgery.  The employer does not dispute this testimony.


In his October 14, 1992 report, Dr. Newman stated: "Pamela is a patient of Dr. Eaton who is here for a second opinion. . . . [A]fter returning to work a month ago she relapsed and is now being considered for anterior cervical fusion." Dr. Newman opined: " [A]n anterior cervical fusion is a reasonable consideration."


On October 14, 1992 Ms. Collins wrote to the employee: "An Employer Medical Evaluation has been scheduled for you on Wednesday, October 21 at 2:45 p.m. with John Godersky [M.D.,] of Anchorage Neurosurgical Associates." In his October 21, 1992 report, Dr. Godersky stated:


I do not see any lesion that would be helped by surgical intervention.  I do not feel that a cervical fusion would be likely to improve her symptoms.  I do not see that any further diagnostic testing is appropriate.  I would be my recommendation that she be gradually tapered from her narcotics.


Subsequently, on October 29, 1992, Michael Eaton, M.D., performed a "C5-6 anterior cervical diskectomy and fusion with autogenous left anterior iliac crest bone graft." (Dr.  Eaton, October 29, 1992 operative report).


Following surgery the employee had ongoing pain complaints.  Until February 25, 1998, Robert Swift, M.D., provided care for the employee's pain management.  The employee testified at the hearing that her pain continues; she presented at the April 29, 1998 hearing in apparent pain and had guarded neck movement.


On March 10, 1998, the employer controverted all benefits.
  The employer reasoned: "As per AS 23.30.095(e), if an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases.  The employee has refused to attend a scheduled EIME."  The employee testified the employer had several times set up employer's evaluations that were later cancelled.


The employee asserts she may not be compelled to attend any employer's evaluation except one by Dr. Godersky.  The employee argues the employer's "referral" to Dr. Newman constituted its first choice of an employer's medical evaluation, and the employer exercised its one change of physician when it subsequently sent her to Dr. Godersky for an evaluation.


The employer argues it has not yet exercised its one change of physicians, and may now do so under AS 23.30.095(e). The employer would like to have the employee examined by a panel of physicians headed by a "Dr.  Cuneo" in San Francisco, California. (April 3, 1998 prehearing conference summary).  The employee asserts she should not be required to travel all the way to California for an examination that could be done locally,  and should not be subjected to a three-day examination (including travel time).  Further, the employee asserts that if she is required to attend an examination in California, the employer must reimburse her for her temporary replacement workers' wages necessary to cover her home-based day care center during her absence.  The employer argues any obligations to pay the employee time loss benefits have been waived in a compromise and release agreement approved by the Board on September, 16, 1996.  This agreement waives all benefits except medical benefits (excluding chiropractic care).


The employee testified the employer has been extremely erratic in its payment methods, and several bills she asserts are related to her work injury remain outstanding.  She further testified she has never received written reasons why bills were not paid.  The employee asserts that the employer's untimely payment or controversion should operate as a waiver of its right to resist paying the bills.  The employer asserts the only remedy the Board has is to award a penalty; this cannot be calculated or decided until the Board determines whether or not the care was necessary and reasonable.  The employer stated it would pay penalties on any untimely paid medical expenses after the Board determination as to the reasonableness and necessity of the employee's treatment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.095(e) provides in pertinent part:


The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the physician resides, furnished and paid for by the employer.  The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer's physician is not considered a change in physicians.


In Parsons v. Eagle Environmental, AWCB Decision No. 96-0303 (July 27, 1996), we addressed a similar issue.  Mr. Parsons was injured while working in Russia.  Upon his return to Anchorage, the employee went to his employer's office and asked for the name of a doctor.  The employer suggested the employee see the medical provider that performs its required pre-employment physicals.  We found this did not constitute a change of physicians. Specifically: "We find Dr. Meinhardt was not an EIME physician.  We base our finding on the fact that, at most, the employer recommended Dr. Meinhardt to the employee.  The employer did not request or require the employee see Dr. Meinhardt." (Id. at 4).  


In the present case, the employer suggested the employee seek a second opinion before undergoing spinal surgery (cervical fusion).  The employer offered the employee three names of surgical doctors to consult.  The employee chose Dr. Newman, who ultimately recommended she go ahead with surgery.  


We find the employer's recommendation that the employee seek a second opinion does not constitute a change of physicians.
  We find Dr. Newman's October 14, 1992 report was not addressed or copied to the employer;  this report specifically acknowledges the employee was Dr. Eaton's patient.  


We find an employer who recommends an employee seek a second opinion before undertaking a drastic, invasive procedure, such as a cervical fusion, should be commended.  Furthermore, we find many injured workers are not familiar with the medical, or surgical, community;  whereas, workers' compensation adjusters should have a good knowledge of the medical community.  In the present case, we conclude the employer has not exercised its change of physician under AS 23.30.095(e).  The employee shall submit to an examination by a physician (or panel) of the employer's choosing.  


We find no geographic restrictions regarding where an employee may be sent for an employer's evaluation.  Since the employer may choose to send the employee to San Francisco for its evaluation, we must examine the employee's request for reimbursement of wages for operating her day care business.
  We find the employer has stated it would make reasonable efforts to ensure that the employee would be "Outside" for as short a time as possible (ie:  travel on weekends, etc.).   We also find that the employee has waived her right to this type of reimbursement.  Specifically, the September 16, 1996 compromise and release agreement provides:


[T]he employee accepts said compromise funds in full and final settlement and payment of all compensation for temporary total disability, temporary partial disability, permanent partial impairment, permanent total disability, chiropractic care of any kind, penalties, interest, costs, or reemployment benefits to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers' Compensation Act.


We find paying for the employee's temporary substitutes for an absence from her business would amount to the payment of compensation in the form of temporary disability benefits.  We conclude the employer is under no obligation to reimburse the employee for these business expenses based on her waiver of these benefits.  We also find, however, the employer is obliged to pay the medical travel expenses detailed under 8 AAC 45.084, and it has so conceded.


We next address the employee's contentions that the employer has not followed the procedures in 8 AAC 45.082(d) for payment of her medical bills.  We find our statutes does not provide that the remedy for untimely payment of medical bills is a waiver of an employer's right to contest a bill.  The court has interpreted our statutes, however, to provide for a penalty.  (Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184 (Alaska 1983);  Haile v. Pan Am. World Airway, Inc., 505 P.2d 838 (Alaska 1973)).  We conclude the employer shall pay a penalty on any late paid medical bills after we determine whether the medical care provided was reasonable and necessary, and only on those procedures that we find are reasonable and necessary.  


ORDER

1. The employer has not exercised its one change of physician under AS 23.30.095(e).  The employee shall submit to an examination by a physician (or panel) of the employer's choosing.


2. The employer shall pay a penalty on any late paid medical bills after we determine whether the medical care provided was reasonable and necessary, and only on those procedures that we find are reasonable and necessary.


Dated at Anchorage, Alaska this 21st day of May, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot,



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Pamela J. Payne, Employee/Applicant;  v. The Fly By Night Club, Employer; and Industrial Indemnity Co., Insurer/Defendants; Case No. 9209096; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of May, 1998.



Debra C. Randall, Clerk
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     �The employer has controverted before and subsequent to March 10, 1998.  


     �We may have come to a different conclusion had the adjuster only offered the names of surgeons who exclusively or primarily only perform employers' medical evaluations.  


     �We note, and find it interesting, that the employee did not argue the employer had exercised its one change of physician until after the employer had scheduled her examination in California.  She did not protest when the EME was scheduled to take place in Anchorage.  







