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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIBERIO M. (CALDERON) MORENO,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9513853

PEKING CHINESE RESTAURANT,
)



)
AWCB Decision No. 98-0123


Employer,
)



)
Filed in Anchorage, Alaska


and
)
May 22, 1998



)

INSURANCE CO. OF NORTH AMERICA,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We met in Anchorage, Alaska on May 14, 1998 to hear Employee's request for additional benefits and a second independent medical examination.
  Employee participated by telephone, representing himself; his physician, Steven Vogue, D.C., assisted him.  Defendants were represented by Attorney Allan Tesche.


At Employee's request, we did not hear his claim, but cancelled the hearing instead.  Due to the numerous oral rulings and in order to rule on Defendants' request regarding future hearings, we enter this written decision.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the start of the hearing, Employee asked whether we had received a May 12, 1998 letter which he faxed to us the day before the hearing.  Although the letter had been received, Designated Chairman Ostrom advised Employee that the letter could not be considered by us for two reasons. First, the letter was not received by us at least 20 days before the hearing, and Employee did not send us proof that he served a copy upon Defendants.  Second, the letter was sent to us by facsimile, rather than being filed personally or by mail.


We told Employee we could cancel the hearing so he could serve the letter upon Defendants and file it with us.  Employee accepted the offer.  We find good cause to cancel the hearing under 8 AAC 45.074(5).  English is a second language for Employee.  We find from his actions, particularly his filing the petition asking to terminate benefits when he was actually asking for benefits, that he does not read or understand written English very well.  We have no reason to believe he has not been diligent in getting his evidence together for hearing; we believe he has difficulty following written instructions.


Ostrom told Employee that he has to be prepared for the next hearing, and to make sure he mails to us all the evidence he wants us to consider.  This must be done at least 20 days before the hearing, and he must show us in writing that he mailed a copy of the written evidence to Defendants.  If he wants us to consider the May 12, 1998 letter, he must mail a copy of the  letter to Defendants,
 and write on a copy of the letter the date he mailed it to Defendants, and the address he used for Defendants.  He must mail us a copy of the letter (which shows a copy was mailed to Defendants).


If Employee has other letters or written things he wants us to consider at a hearing, he must follow the same process stated above.  He must do this far enough before the hearing so he can be sure we get the letter at least 20 days before the hearing.


Employee also complained Defendants have not paid certain costs which we ordered them to pay in our August 21, 1997 decision and order. (AWCB Decision Number 97-0180.)  Defendants' adjuster, Patti Mackay, testified at the hearing that Employee failed to send them the documents to support payment, as directed by our August 21, 1997 decision and order.  Ostrom told Employee he had to follow the directions in that decision.  That is, Employee must send to Mr. Tesche, preferably by certified mail with a return receipt requested, the following:


1.  A written list of


a.  the dates he traveled to get treatment from Dr. Whistler and Dr. Scalone;


b. the number of miles to and from his house to each doctor's office, or the amount he paid for bus fare for each trip.


2.A copy of the billing statements from the telephone company for charges for his telephonic participation in the prehearings and hearings held BEFORE June 6, 1996 and for the July 31, 1997 hearing.  If Employee does not have copies of the billing statements, he can send Defendants an affidavit stating the amount he paid.


Employee must mail us a copy of the papers he sends to Mr. Tesche, and the papers must show the date they were sent to Mr. Tesche and the address to which Employee sent them.


Ostrom also told Employee we could not change our August 21, 1997 decision (and grant him any of the benefits denied in that decision), unless he sent us new evidence that was not available at the time of the July 31, 1997 hearing, and which showed we made a mistake or there has been a change in his condition.  If Employee gets any new evidence, he must mail a copy to Mr. Teshe, and send a copy to us.  Our copy must show that Mr. Tesche was sent a copy, the date on which Employee sent the copy to Mr. Tesche, and the address to which it was sent. The evidence must be received by us 20 days or more before the hearing.


Also, if Employee is asking us to change our August 21, 1997, decision based on new evidence, he must mail us and Mr. Tesche the evidence and an affidavit of readiness for hearing. The postmark date for the affidavit of readiness for hearing must be on or before August 20, 1998.


Defendants asked that we make Employee more specifically identify what benefits he is claiming.  We find Employee has already done so. He is claiming those benefits denied by our August 21, 1997 decision and order.  If he does not get new evidence to show that we made a mistake and send us an affidavit of readiness for hearing in an envelope postmarked on or before August 20, 1998, we will have to deny his request as we will lose jurisdiction under AS 23.30.130.


In addition, based on his most recent petition, we find he filed a claim for temporary total disability benefits beginning again on July 31, 1997, and medical benefits for treatment by Dr. Vogue
 and a records review by Thomas W. Harris, M.D.  Therefore, another issue we would consider at a hearing is a claim for temporary total disability and medical benefits for treatment or a records review after July 31, 1997.


Employee also stated on his claim that, under AS 23.30.095(k), he wanted us to select a doctor to perform an independent examination.  Thus, another issue we would consider at a hearing is whether we should order an examination under AS 23.30.095(k).


Defendants asked that we enter an order stating in part:


No further applications, claims, petitions, or other requests for relief will be accepted by the Alaska Division of Workers' Compensation on [Employee's] behalf . . . unless he first obtains written permission from the Designated Chair  . . . upon submission of admissible evidence or other satisfactory proof evidencing a prima facie entitlement to the relief requested. . . .


Assuming we have the authority to enter such an order, and we specifically state that we are not reaching that issue, we decline to exercise that authority.  While we understand Defendants' position, we are also mindful of the court's rulings regarding an injured worker's right to a hearing, and our duty to inform the injured worker of the facts that bear upon the case and instructing him or her on how to pursue that right under the law.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991); Dwight v. Humana Hosp. Alaska, 876 P.2d 1120 (Alaska 1994); See Collins v. Arctic Builders, ___ P.2d ___ (Op. No. 4979) (Alaska May 1, 1997).  We believe it is important we follow the court's directives, and a panel of the board consider each of Employee's claim or request for relief and the evidence he presents in support of the request. Accordingly, we will deny Defendants' request.


After Employee has followed the process stated above for the evidence he wants us to consider, Employee must file an Affidavit of Readiness for Hearing to verify that he is fully prepared and ready for a hearing.  Our staff will then follow the statutory procedures to schedule a hearing on the issues listed herein.


ORDER

1. The hearing set for May 14, 1998 is cancelled.


2. If Employee wants us to hear and rule on his request for the benefits listed above, he must proceed in accordance with this decision.


2. We deny and dismiss Defendants' request for an order requiring Employee to get permission before filing further requests for relief.


Dated at Anchorage, Alaska this 22nd day of May, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ Valerie K. Baffone 


Valerie K. Baffone, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Tiberio M. (Calderon) Moreno, Employee/Applicant;  Peking Chinese Restaurant, Inc., Employer; and Insurance Co. of North America, Insurer/Defendants; Case No. 9513853; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of May, 1998.



Debra C. Randall, Clerk

SNO

�








     �Employee had filed a Petition seeking termination of disability benefits and an SIME.  Believing that Employee misunderstood our form, we amended the pleading at the hearing to reflect that it was a claim for benefits or a request for modification, under AS 23.30.130, of our previous decisions.  8 AAC 45.050(e).  In their hearing brief, Defendants recognized Employee's mistake,  and treated the petition as a claim.


     �The letter should be mailed to Mr. Tesche, Defendants' attorney, at 501 L Street, Suite 300, Anchorage, Alaska 99501.


     �An affidavit must be under oath and notarized by a notary public.  The affidavit is the same as sworn testimony, and is subject to perjury charges as well criminal charges if it is not truthful testimony.


     �We ruled in our August 21, 1997 decision and order that Defendants did not have to pay Dr. Vogue's charges because Employee got treatment from him without Defendants' permission.  Again, unless Employee gives us new evidence, not available at the time of July 1997 hearings, that shows we made a mistake of fact or there has been a change of conditions, we will not change our August 21, 1997 decision denying payment of Dr. Vogue's charges.  The new evidence must be either testimony at a hearing or written evidence mailed to us and Defendants.  







