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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MARLOW SKINNER,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 8814484

STATE OF ALASKA,
)

Department of Corrections
)
AWCB Decision No. 98-0130

(Self-insured),
)



)
Filed in Anchorage, Alaska


Employer,
)
May 27, 1998 


    Defendant.
)

                                                                                  )


We heard the employee's claim for permanent total disability (PTD) benefits, medical benefits, attorney fees, and costs in Anchorage, Alaska, on May 13, 1998.  We heard the case with a two-member panel, a quorum of the board under AS 23.30.005(f).  Attorney Joseph Kalamarides represented the employee; and Assistant Attorney General Paul Lisankie represented the employer.  At the request of the parties, we continued the hearing, keeping the record open to receive a stipulation of facts.  We closed the record when we next met, May 26, 1998.


ISSUES
1. Is the employee entitled to PTD benefits under AS 23.30.180 from June 9, 1994 and continuing?

2. Is the employee entitled to certain medical benefits under AS 23.30.095(a)?

3. Is the employee entitled to attorney fees and costs under AS 23.30.145?


SUMMARY OF THE EVIDENCE

On July 11, 1988 while working as a corrections officer at the correctional facility in Seward, the employee injured his back when he leaned forward in his chair and slipped.  The employee underwent a number of surgeries to his lumbar region.  The use of crutches after his back surgeries caused shoulder problems, for which he had several surgeries.


The employer provided medical care, temporary total disability (TTD) benefits from July 15, 1988 continuing, and permanent partial disability (PPD) benefits under former AS 23.30.190 in several lump-sum payments during the course of the employee's claim.  The employer paid PPD benefits in the amount of $20,250.00 on May 9, 1989; $29,700.00 on September 18, 1990; and $7,545.45 on October 31, 1994; for a total of $57,495.45.


Several disputes arose between the parties: 1) necessity of a left shoulder arthroscopy performed by Mark Rotar, M.D., on March 15, 1995; 2) work-relatedness of prescriptions of Klonopin, Zoloft, and Trazodone as treatment for back pain; 3) propriety of lumbar epidural injections performed by the employee's treating physician, Leon Chandler, M.D.; 4) propriety of spinal cord stimulator prescribed by Dr. Chandler; 5) whether the prescription Neurontin as treatment for back pain was related to his work injury; 6) the employee's functional capacity; 7) whether the employee's present complaints of back pain are related to the July 11, 1988 injury; and 8) whether the use of narcotic pain medication is related to the employee's objective physical complaints of back pain.


The employee filed an Application for Adjustment of Claim on June 1, 1994, claiming PTD benefits.  He also requested the disputed medical benefits, attorney fees, and costs.


Edward Voke, M.D., one of the employee's back surgeons, evaluated the employee's functional capacity.  In an April 11, 1995 report, he found the employee permanently and totally disabled.  Shawn Hadley, M.D., examined the employee at the employer's request on May 29, 1995, and attributed the employee's condition to chronic pain syndrome, with evidence of symptom magnification. 


 At Dr. Hadley's recommendation, a psychological assessment of the employee, was performed by Michael Rose, Ph.D., on July 22, 1995.  Dr. Rose found the employee suffering from a pain disorder associated with both psychological factors and a general medical condition, with symptom magnification compounded by a major depressive disorder.  He recommended treatment of the employee's clinical depression and a cognitive-behavioral approach to his chronic pain, and recommended the employee discontinue or decrease the use of narcotics.  Dr. Rose recommended an individualized conditioning program, using physical therapy and body mechanics training, to help the employee manage pain and gradually move toward pre-injury levels of activity.


In a decision and order on this case, AWCB Decision No. 96-0453 (November 27, 1996), we ordered a Second Independent Medical Evaluation (SIME) under AS 23.30.095(k) with Douglas Smith, M.D.  In his February 7, 1997 report, Dr. Smith found the employee's work injury to be a substantial factor contributing to the employee's back pain.  He also agreed with the diagnosis of depression and chronic pain syndrome, questioned the appropriateness of the arthroscopic shoulder surgery, questioned the appropriateness of narcotic pain medication, and recommended the employee enter a structured chronic pain program.  On the evidence available, Dr. Smith could not determine if treatment could eventually return the employee to the work force.


At the hearing on May 13, 1998, the parties announced they believed they were in the process of resolving their disputes, and requested we continue the hearing, keeping the record open to receive a stipulation of facts.  The parties requested us to issue an order based on the stipulation, binding the parties, in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d 156 (Alaska 1994).  We granted the requested continuance, keeping the record open.  The parties submitted the stipulation on May 15, 1998.  We closed the record to consider the case when we next met, May 26, 1998.


The parties' stipulation recognized the employee had been permanently totally disabled and entitled to receive PTD benefits throughout the period from June 9, 1994 through May 14, 1998.  The parties agreed the PTD compensation rate should be $504.00 per week under former AS 23.30.220(a)(2), based on the employee's gross weekly earnings at the time of injury.


The parties stipulate the employee began receiving retirement benefits in the monthly amount of $475.00 from the Social Security Administration in May 1994, and that under AS 23.30.155(a) the PTD weekly benefits be reduced by $54.00, leaving a weekly PTD compensation rate of $450.00.  The parties agree the employees PTD should be offset under AS 23.30.180 for the PPD benefits received; they agreed to recharacterize the PPD benefits already received as PTD benefits.  The parties agree the offset for the past social security benefits and PPD benefits, adjusted for interest and inflation, will leave $10,000.00 still due the employee for PTD benefits from June 9, 1994 through May 14, 1998.


The parties stipulate the employee's attorney is due statutory minimum attorney fees under AS 23.30.145(a) based on PTD benefits at the weekly compensation rate of $504.00, without offset or reduction, from June 9, 1994, and continuing.  The parties also agree the employee is entitled to $389.00 in legal costs under AS 23.30.145(b).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. REQUEST FOR AN ORDER BASED ON THE STIPULATION


Our regulations at 8 AAC 45.050(f) provides, in part:


(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. . . . 


(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .


Based on our review of the record, and on the parties' stipulation of the fact regarding this case, we will exercise our discretion to issue an order in accord with 8 AAC 45.050(f).  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley, 884 P.2d at 161.  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision and order under AS 23.30.130.

II. PERMANENT TOTAL DISABILITY BENEFITS


The Alaska Workers' Compensation Act at AS 23.30.120 provides, in part:  "PRESUMPTIONS. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


At the time of the employee's injury AS 23.30.180 provided, in part:  "PERMANENT TOTAL DISABILITY. In case of total disability adjudged to be permanent 80 per cent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . ."


In our analysis, we must first apply the statutory presumption of compensability.  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  "[I]n claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection."  Burgess Construction Co. v. Smallwood, 623 P.2d 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


In this case, the employee is claiming PTD benefits under AS 23.30.180.  The Alaska Supreme Court held in Meek v. Unocal Corp., 914 P.2d 1276 (Alaska 1996), that the presumption of compensability applies to claims for PTD benefits.  Id. at 1279-1280.  In the case under our consideration, the employee's surgeon, Dr. Voke, found the employee permanently totally disabled from working, and the employee claims PTD benefits.  In accord with the court's ruling in Meek, we find the presumption of compensability at AS 23.30.120(a) has attached to his claim for PTD benefits.


Once the presumption attaches, substantial evidence must be produced showing the disability is not work-related.  Smallwood, 623 P.2d at 316.  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.  Kessick v. Alyeska Pipeline Serv. Co.,  617 P.2d 755, 757 (Alaska 1980).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related; or (2) eliminating all reasonable possibilities that the disability is work-related.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991).


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  We find Dr. Rose's evaluation of the employee indicates the employee could manage his pain and gradually move toward pre-injury levels of activity by undergoing an individualized conditioning program, using physical therapy and body mechanics training.  We find Dr. Rose's opinion is substantial evidence rebutting the presumption of compensable total disability.


Once the employer produces substantial evidence the disability is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on Dr. Voke's opinion, and our review of the record as a whole, we find from the preponderance of the evidence that the employee has been permanently totally disabled for the period of time he claims.  We conclude he is entitled to PTD benefits under former AS 23.30.180 from June 9, 1994, continuing.

III. COMPENSATION RATE


Former AS 23.30.220 provides more than one way to calculate the spendable weekly wage of an injured worker in order to determine the weekly PTD compensation rate under AS 23.30.180.  In this case the employee claims his gross weekly earnings at the time of his injury as the appropriate basis.  He asserts the appropriate compensation rate is $504.00 per week.  The employer agrees, and we find no evidence to rebut the stipulated facts.  We conclude the evidence raises an unrebutted presumption of compensability at the stipulated rate, and we will award benefits at that rate.  Meek, 914 P.2d at 1279-1280.

IV. SOCIAL SECURITY OFFSET


As 23.30.225 provides, in part:


(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.


Based on the evidence in the record, we find the employee has received social security retirement benefits in the amount of $475.00 per week since May 1994.  Based on this evidence and the agreement of the parties, we find that the employee's compensation rate must be reduced under AS 23.30.225(a) by $54.00 per week.  We conclude the employee's resulting weekly compensation rate is $450.00.

V. RECHARACTERIZATION OF PPD BENEFITS


In the stipulation, the parties recognize that AS 23.30.180 requires that PTD benefits be offset to recoup previously paid PPD benefits.  The offset provision being referenced by the parties became effective eleven days before the employee's injury.  Nevertheless, what the parties actually propose to do in this case is to recharacterize the PPD benefits paid during the time the employee claimed PTD benefits.  Because the employee claims entitlement to PTD benefits during that period of time, and because we are awarding that claim, we find the recharacterization appropriate.  As requested by the parties, we recharacterize the PPD benefits received by the employee as PTD benefits.


Based on the stipulated facts, and considering the PTD compensation rate, the social security offset, and the recharacterized PPD benefits, we find the employee is due $10,000.00 in PTD benefits from June 9, 1994 through May 14, 1998.

VI. MEDICAL BENEFITS


Although the employee's Application for Adjustment of Claim raised certain disputed medical benefits as an issue for our hearing, the stipulation of facts submitted by the parties did not address this issue.  From reviewing the record, we cannot determine whether those medical benefits are still in dispute.  Under our discretion at 8 AAC 45.050(f)(4), we will retain jurisdiction over this issue 15 days after this decision is filed, to permit the parties to clarify this issue or to submit such further stipulations as may be appropriate.  The parties may contact the designated chairman of this panel if they wish to submit additional stipulations or to proceed on the issue.

VII. ATTORNEY FEES AND LEGAL COSTS 


AS 23.30.145 provides, in part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded. . . .


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted by the employer's refusal to pay PTD compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of statutory minimum attorney fees under subsection 145 (a), and reasonable legal costs under subsection (b) for the benefits obtained.  We find the employee retained an attorney who successfully prosecuted his claim, and he incurred $389.55 in legal costs.   The employee has secured PTD at a compensation rate of $504.00 (before offsets or reductions for other benefits received).


As requested by the parties, we will award the employee statutory minimum attorney fees under AS 23.30.145(a) on PTD benefits based on a compensation rate of $504.00 per week from June 9, 1994, and continuing.  We will award legal costs of $389.55 to the employee under AS 23.30.145(b).  


ORDER

1. The employer shall pay the employee PTD benefits under former AS 23.30.180 in the amount of $10,000.00, due for the period June 9, 1994 through May 14, 1998.


2. The employer shall pay the employee PTD benefits under former AS 23.30.180 at the rate of $450.00 per week from May 15, 1998, and continuing.


3. Under 8 AAC 45.050(f)(4) we retain jurisdiction over the issue of the employee's entitlement to certain medical benefits under AS 23.30.095(a).  The parties may contact the designated chairman of this panel within 15 days after this decision is filed, if they wish to submit additional stipulations or to proceed on the issue.


4. The employer shall pay the employee legal costs of $389.55 under AS 23.30.145(b).


5. The employer shall pay the employee a statutory minimum attorney fee under AS 23.30.145(a), according to the terms of this decision and order.


Dated at Anchorage, Alaska this 27th day of May, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Marlow Skinner, employee/applicant; v. State of Alaska (self-insured), employer/defendant; Case No. 8814481; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of May, 1998.



Elena Cogdill, Clerk
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