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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

LAWRENCE ALLEN,
)



)


Employee,
)


  Applicant,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9718703   

DOYON UNIVERSAL - OGDEN SERVICES,
)



)
AWCB Decision No. 98-0140


Employer,
)



)
Filed with AWCB Anchorage


and
)
June 5, 1998



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                           )


We heard the employee's claim for temporary total disability (TTD) benefits, permanent partial disability (PPI) benefits, medical benefits, medical transportation costs, interest, attorney fees, and legal costs on May 12, 1998, in Anchorage, Alaska.  Attorney Joe Kalamarides represented the employee, and attorney Joe Cooper represented the employer and insurer.  We closed the record at the conclusion of the hearing.


ISSUE

Did the employee suffer a compensable injury in the course and scope of his employment under AS 23.30.265(2)?


CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee worked as a cook for the employer on the North Slope at Pump Station No. 2 of the Alaska pipeline, two weeks on and two weeks off.  The pump station is a remote facility, providing the only available room and board for the employees.  On August 21, 1997, the employee traveled from his home in Anchorage to Pump Station No. 2 to begin his two-week work rotation.  He moved his belongings into his room, then ate supper in the camp cafeteria.  At the hearing he testified he ate pork chops, Brussels sprouts and potatoes.  The Brussels sprouts were hard and not properly cooked, and he spoke to the cook on duty about this.


At 8:00 PM he began his shift.  Within a few hours he began to suffer stomach pain, which grew worse during the night.  He had blood in his stool and vomited blood, and went to the camp medic.  His symptoms worsened, and the employer had him medivaced out to Prudhoe Bay, and then to Anchorage, where he entered the Alaska Native Medical Center.  


On August 23, 1997, surgeon Frank Sacco, M.D., performed a laparotomy and enterotomy, removing two bezoars which had obstructed his small intestine.  The bezoars were composed of dense necrotic vegetable matter and Brussels sprouts.  Dr. Sacco, August 23, 1997 operative report.  The employee was released to return to work sometime in November 1997.  (Allen dep. p.53.)  His records reveal no intestinal problems before or after this incident. 


The employee completed a report of injury on September 5, 1997.  The employer controverted all benefits on September 11, 1997 and October 27, 1997, denying the condition arose in the course and scope of his work.  The employer obtained a signature from Dr. Sacco on a prepared statement dated January 27, 1998, which read, in part, that the employee ". . . had a bowel obstruction from an unspecified food material that was not related to his employment or his job. . . ."


The employee filed an Application for Adjustment of Claim dated October 8, 1997, claiming temporary total disability benefits, permanent partial impairment benefits, medical benefits, transportation costs, reemployment benefits, interest, attorney fees, and legal costs.  Although all of these benefits were listed as issues in the summary for a prehearing conference held on March 12, 1998, at the hearing the parties stipulated we should decide only whether this is a compensable injury within the course and scope of the employee's work.


The employee's present treating physician, Stephen Livingston, M.D., believes the bezoars developed over time (Livinston depo. p. 11), but eating the Brussels Sprouts at the pump station was probably the precipitating factor for the surgery. (Id. pp. 9-10.)  He noted the employee suffers from diabetes, and that diabetes could slow digestion, allowing the Brussels sprouts to remain more intact.  (Id. p. 13.)


Steven Kilkenny, M.D., a physician retained by the employer, reviewed the employee's medical records.  Dr. Kilkenny testified in his deposition that bezoars usually develop over a period of days.  (Kilkenny depo. p. 9.)  He believes the Brussels sprouts eaten at the camp contributed to the intestinal obstruction.  (Id. pp. 14, 24.)  He also believes the employee may have suffered some type of defective gastrointestinal condition which contributed to his illness by impeding digestion.


The employee argues he had no previous record of digestive problems.  He argues that Drs. Livingston and Kilkenny both agree the Brussels sprouts were a precipitating factor in the employee's intestinal obstruction and consequent surgery, raising the presumption of compensability.  Although both physicians felt other causes may have been involved as well, no evidence was produced to show the Brussels sprouts were not a cause, and no alternative explanation was offered.  He argues the presumption has not been rebutted.  Because the Brussels sprouts were a cause of the condition, and because they were consumed in an employer sanctioned meal at an employer provided facility, he argues that under AS 23.30.395(2) the condition was a compensable injury arising in the course and scope of his work.


The employer argues the employee suffered a preexisting digestive tract problem, that the Brussels sprouts were not inherently harmful, but simply piled up on an already-obstructed system.  It contends that, even if the presumption of compensability is raised by evidence in this case, the medical evidence rebuts it.  It argues the employee's condition was simply identified at work, but did not arise out of his employment, and is not compensable.  The employer cites the Alaska Supreme Court decision in Norcon v. AWCB, 880 P.2d 1051, 1053 n.1 (Alaska 1994), in which the court held that a heart attack occurring while an employee was getting dressed at a remote camp was not compensable, because the employee's widow could not show substantial medical evidence to support the work-relatedness of his cardiac arrest.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act (Act) defines "injury" and "arising out of and in the course of employment."  AS 23.30.395(17) provides, in part:  "injury" means accidental injury . . . arising out of and in the course of employment. . . ."


AS 23.30.395(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


Also, under the Act, "injury" includes aggravations or accelerations of pre-existing conditions.  See Burgess Construction v. Smallwood, 623 P.2d 312, 316 (Alaska 1981); Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability is imposed on the employer "wherever employment is established as a causal factor in the disability."  Smallwood, at 317 (quoting Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 597-98 (Alaska 1979).  A causal factor is a legal cause if "'it is a substantial factor in bringing about the harm' or disability at issue."  Id.  In Tolber v. Alascom, 3AN 95-6990 (Alaska Super. Ct. January 27, 1997), the court stated:


A finding of aggravation will not be required where the underlying condition is not worsened and the symptoms are not materially different from those occasioned by daily activities.  Under these circumstances, reasonable people would not necessarily regard the employment as a cause of the disability and attach responsibility to it.

Id. at 6.


Under the Act, there is a presumption of compensability for an employee's injuries.  AS 23.30.120(a) provides, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it. "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981).


In this case the employee's physician, Dr. Livingston, testified in his deposition that the consumption of Brussels sprouts at the employer's cafeteria was a precipitating factor in the employee's need for surgery.  We find this opinion is sufficient medical evidence to raise the presumption of compensability under AS 23.30.120(a).  Olson, 818 P.2d at 675.   
Based on the consistent evidence of the record, we find the meal in which the employee consumed the Brussels sprouts was an employer sanctioned activity at an employer provided facility.  We conclude this was an activity ". . . . arising out of and in the course of employment. . . ." under the terms of AS 23.30.395(2).


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, 880 P.2d at 1054 (quoting Grainger v. AWCB, 805 P.2d 976, 977 (Alaska 1991)).  


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The employer obtained a signature from Dr. Sacco on a prepared statement dated January 27, 1998, which read, in part, that the employee ". . . had a bowel obstruction from an unspecified food material that was not related to his employment or his job. . . ."  When examined in isolation, we find this statement is substantial evidence rebutting the presumption of compensability.  Grainger, 805 P.2d at 977.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded a doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, 880 P.2d at 1054, 1056.


Both Dr. Livingston and Dr. Kilkenny suspected the bezoars developed over time, and both suspected the employee may have suffered some intestinal malfunction which slowed or impeded digestion.  Nevertheless, both physicians regarded the Brussels sprouts as a factor in the blockage of the employee's intestine.


Although the employer's statement signed by Dr. Sacco indicated the blockage of the intestine was by undetermined vegetable matter, this does not square with Dr. Sacco's operative report, which clearly identified Brussels Sprouts in the bezoars.  We find the operative report, prepared at the time of the operation and not in the context of litigation, of greater probative value.  
Based on the employee's testimony, the opinions of Drs. Livingston and Kilkenny, and the surgical records, we find the partially-digested Brussels sprouts were at least one of the causes of the employee's intestinal blockage.  We find the preponderance of the available evidence to show the consumption of Brussels sprouts, an employer sanctioned activity at an employer provided facility, was a cause of the employee's intestinal obstruction, surgery, and disability.  We conclude the claim is compensable.  Smallwood, 623 P.2d at 317.


ORDER

The employee suffered an injury on August 21, 1997, in the course and scope of his work for the employer under AS 23.30.395(2). The employee's claim for workers' compensation benefits, dated October 8, 1997, is compensable.


Dated at Anchorage, Alaska this 5th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ William Walters 


William Walters,



Designated Chairman



 /s/ Shawn Pierre 


Shawn Pierre, Member

DISSENT BY ALASKA WORKERS' COMPENSATION BOARD MEMBER STEVE HAGEDORN


I respectfully dissent from the findings and conclusions of my colleagues on the board panel deciding this case.  I dissent on three points.


1.  I do not find this condition occurred in the course and scope of the employee's work under AS 23.30.395(2).  I find the preponderance of the medical evidence shows the bezoars developed over time and simply manifested their existence while the employee was on duty at the pump station.  Any vegetable fiber he ate continued to pile up, eventually resulting in the blockage.  I find the condition was not caused by a unique employer sanctioned activity at an employer provided facility.


2.  I do not find the medical records show the employee's work for the employer had any causal relationship to the development of the bezoars during the employee's two weeks off before August 21, 1998.  Consequently, I find the presumption of compensability at AS 23.30.120(a) is not raised.


3.  Even if the presumption was raised that this condition somehow arose in the course and scope of the employee's work and was compensable, I find the medical evidence rebuts the presumption.  Further, the medical evidence points to an alternative explanation.


Both Dr. Livingston and Dr. Kilkenny believed the bezoars developed over time and pre-existed his acute episode at work; and both doctors suggested the employee had a possible digestive disorder which prevented complete digestion.  Dr. Sacco signed a statement diagnosing the blockage of the intestine by undetermined vegetable matter, and indicating the condition was unrelated to the employee's work.


Based on the opinions of these physicians, I find the preponderance of the medical evidence to indicate the employee's condition and his surgery are not substantially related to his employment.  I conclude the employee's condition is not related to his work, and his claim should be denied.



 /s/ S.T. Hagedorn  



S. T. Hagedorn, AWCB Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Lawrence Allen, employee/applicant; v. Doyon Universal - Ogden Services, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9718703; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this    th day of June, 1998.



Brady D. Jackson III, Admin. Ck II

SNO

�








     �Although we are deciding this case on the basis of the controlling statute, the employer argued the case, at least in part, on the basis of the court-created "remote site" theory.  Interestingly, the footnote from Norcon, cited by the employer, specifically listed "eat" as one of the activities for which employers are liable under the remote site theory.  See also 2 A. Larson, The Law of Worker's Compensation, § 21.22 (1997).  







