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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHELLE THOMPSON-ROBERTS,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9701539



)

FESTIVAL FAIRBANKS, INC.,
)
AWCB Decision No. 98-0141



)


Employer,
)
Filed in Fairbanks, Alaska



)
June 5, 1998


and
)



)

ALASKA NATIONAL INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                       )


This claim for penalties was heard at Fairbanks, Alaska on May 7, 1998.  The employee represented herself; attorney Michael McConahy represented the defendant.  The record closed at the end of the hearing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(e) states:


(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section oar unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control, the installment could not be paid within the period prescribed for the payment.


In Hammer v. City of Fairbanks, __P.2d__, Op. No. 4942 (Alaska, February 10, 1998) the Alaska Supreme Court described the process used to determine whether compensation was due and penalties owing in a case involving the lump-sum payment of a Permanent Partial Impairment (PPI) rating:


Alaska Statute 23.30.155(b) states that "compensation becomes due on the 14th day after the employer has knowledge of the injury or death."  Before we can decide when the City's obligation to pay under AS 23.30.155(b) is triggered, we must first determine what is intended by the terms "compensation," "becomes due," and "knowledge of the injury or death."  The definitions section of the Act provides us with little guidance.  While AS 23.30.395 does not define "become due" or "knowledge" AS 23.30.395(8) defines "compensation" as "the money allowance payable to an employee or the defendants of the employee as provided for in this chapter. . . ."


"Knowledge" does not appear to be a term of art.  In context, it means no more than awareness, information, or notice of the injury. . . . Unless the employer is unsatisfied with the rating or is suspicious of the injury and chooses to controvert the rating, the payment "becomes due" within fourteen days after the submission of the rating.  Thus, construing AS 23.30.155(b) and (e) together, unless the employer files a controversion, the employer has twenty-one days after receiving the PPI rating to pay or be subject to the statutory penalty.


Applied in this case, we find payment of temporary total disability benefits (TTD) was due within fourteen days after the defendants knew of the employee's disability.  The defendants contend they did not have such knowledge until November 10, 1997, when they received a report from the employee's treating physician Richard Cobden, M.D..  Dr. Cobden confirmed the employee was taken off work from September 22, 1997 - October 22, 1997, due to a work-related carpal tunnel condition.  The defendants paid TTD benefits on November 19, 1997.


The record reflects, however, the defendants knew about the nature of her disability much earlier and failed to controvert.  On October 15, 1997, for example, Ray Woodmansee, a medical management consultant for the defendants, wrote Dr. Cobden stating, "I spoke with Ms. Thompson-Roberts on 10/07/97.  That was approximately three weeks into the month that you have taken her off work to allow for a reduction in her symptoms."


Based on the foregoing, we find the defendants were late in paying the employee's TTD benefits.  Accordingly, we conclude a 25% penalty on past-due TTD is owed.


ORDER

The defendants shall pay the employee penalties in the amount of 25% of her TTD paid for the period of September 22, 1997 - October 22, 1997.


Dated at Fairbanks, Alaska this 5th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michelle Thompson-Roberts, employee/applicant; v. Festival Fairbanks, Inc., employer; and Alaska National Insurance, insurer/defendants; Case No.9701539; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 5th day of June, 1998.



Lora J. Eddy, Clerk
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