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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE ELDER,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9528958



)

LOCKWOOD COMPANY,
)
AWCB Decision No. 98-0145



)


Employer,
)
Filed in Anchorage, Alaska



)
June 9, 1998


and
)



)

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)


  Defendants.
)

                                                           )


We heard the employee's claims on May 27, 1998, at Anchorage, Alaska.  Attorney Michael Jensen represents the employee.  Attorney Richard Wagg represents the employer.  We closed the record at the hearing's conclusion.


ISSUES
1.Whether to modify our decision in Elder v. Lockwood Co., AWCB Decision No. 97-0240 (November 26, 1997) (Elder I).

2.Whether the employer may offset an alleged overpayment of medical benefits found not compensable in our decision in Elder I, against future disability benefits.

3.Whether the Reemployment Benefits Administrator (RBA) abused his discretion by approving the employee's reemployment plan.

4.Whether to award attorney's fees and costs.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

An additional dispute to be heard at the May 27, 1998 hearing was the employee's request to re-characterize permanent partial impairment (PPI) benefits paid to temporary total disability (TTD) benefits.  The employer has conceded these amounts should be re-characterized, and has credited $5,696.62 toward the employee's PPI.  The employer agrees it owes statutory attorney's fees under AS 23.30.145(a).  The employee seeks an award of actual attorney's fees under AS 23.30.145(b).


We incorporate by reference the facts as detailed in Elder I.  The employee worked for the employer as a laborer, and suffered injuries on two separate occasions in 1995.  On December 4, 1995, the employee fell approximately nine feet from a ladder, landing on his right side.  The employee fell a second time from a ladder on December 22, 1995.


In Elder I, the Board was asked to decide whether the employee suffered a compensable, work-related right knee condition as a result of his 1995 falls.  In Elder I at 19, the Board denied and dismissed the employee's claims for his right knee condition.  The employee has appealed this decision to the superior court;  the superior court stayed its proceedings on April 16, 1998, pending our decision on modification.


1. MODIFICATION.


The employee asserts we should modify our decision in Elder I based on a material change in circumstances, specifically, the employee's right elbow surgery on January 21, 1998 and his April 24, 1998 total right knee replacement.  Furthermore, the employee argues the employer has generated a change of conditions when it asserted an overpayment for medical benefits in the amount of $21,985.58, on December 5, 1997 prior to our decision in Elder I, .


The employee argues the Board only ruled on the compensability of the employee's absent anterior crucite ligament (ACL).  The employee asserts the Board did not address the employee's repair of his menisci.  The employer disagrees, arguing the Board in Elder I, ruled on the entire knee condition, inclusive of the employee's ACL and menisci repairs.  


2. OVERPAYMENT.

After our decision in Elder I, the employer asserted an overpayment of $21,985.58 for the surgical procedures performed relating to the employee's right knee condition.  To recover the overpayment, the employer began offsetting the employee's continuing TTD benefits arising from his compensable, right elbow condition by 20% under AS 23.30.155(j).  Akin to his argument regarding modification, the employee argues that the board in Elder I only ruled on the compensability of the employee's right knee ACL repair, not his menisci repair.  The Employer disagrees, asserting the Board ruled on the employee's entire knee condition in Elder I.  


The employee also argues the employer may not take an offset for overpayment of the employee's knee condition from the benefits attributable to his elbow condition.  "The carrier should not be allowed to take an offset for an overpayment made on one injury and apply it against a different injury."  (Employee's Hearing Brief at 10).


3. REEMPLOYMENT BENEFITS PLAN.

The employee argues the RBA abused his discretion in approving the employee's reemployment plan prepared by Carol Jacobsen of Northern Rehabilitation Services.   In his January 31, 1997 eligibility determination, the RBA found the employee eligible for reemployment benefits, and directed the employee to select a rehabilitation specialist to develop a complete reemployment benefits plan within 10 days.  On February 7, 1997, the employee timely selected Doran Vaughan, M.A. C.R.C., as his rehabilitation specialist.


After considerable development, Mr. Vaughan submitted a reemployment plan which called for the employee to train for and return to work as a bookkeeper.  This plan came within the two-year, $10,000.00 limits in AS 23.30.041
.  On September 24, 1997, the RBA approved the employee's bookkeeper reemployment plan, noting:  "After considering the discussion of the jobs you explored relative to the retraining options under section (i), I concur with your (Mr. Vaughan's) analysis that bookkeeper is the best retraining option."


On September 26, 1997
, the employer filed an alternative plan, developed by Carol Jacobsen, R.N. C.R.N. C.D.M.S., to retrain the employee as an accounting clerk.  The estimated cost of this plan is $5,337.00, and has an estimated completion of 34 weeks.  The United States Department of Labor's Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT) provides that an accounting clerk has a specific vocational preparation (SVP) of 5, or over 6 months to one year.


In his October 24, 1997 letter to the employer's adjuster, the RBA stated:


On October 22, 1997 our office received  a facsimile report regarding the reemployment plan for Mr. Elder.  I was unable to locate this report and another copy of the 11 page report was faxed over to our office on October 24, 1997.  Under the Administrative Procedures Act, it states, in part;


Sec. 44.62.540.  Reconsideration. (a) The agency may order a reconsideration of allo (sic) or part of the case on its own motion or on petition of a party. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision.  If no action is taken on a petition within the time allowed for ordering a reconsideration, the petition is considered denied.


My first decision approving a plan for Mr. Elder was September 24, 1997 per AS 23.30.041(j).  I have reconsidered my decision per section 44.62.540 and now approve the alternative plan for Mr. Elder, by Carol Jacobsen rehabilitation specialist.   I approve this plan because I believe it is a better match to section (i) that requires approval a plan that retrains a worker to a remunerative wage in the "shortest possible time."  Because I approve the plan for accounting clerk by Carol Jacobsen, then I must disapprove the plan written by Doran Vaughn for bookkeeper per AS 23.30.041(j) because of its length.


I understand that 31 days have passed since my September 24, 1997 decision.  I believe this decision is  timely because the section provides "...30 days after the delivery or mailing of the decision" and it is my opinion that the September 24, 1997 was not delivered on that date.  I am not sure how many days after that date the decision was delivered, but I am confident that I am within 30 days of that date.  This date can be confirmed by receipt of the registered mail receipt.


In my September 24,1997 decision, I did a summary of the labor market survey and then found the plan incomplete per AS 23.30.041(h)(9) and (p)(2), it said,


Summary


I believe this survey is vague and unclear as to whether Mr. Elder would qualify for entry level employment as an accounting clerk.  It sounds that his employability would depend on the progress he makes in the proposed training program.  I am not convinced that this training program will provide  him with remunerative employable skills after completing this training program.  My feeling at this time, is that Mr. Elder would have a very difficult time finding employment as an accounting clerk based on his background, skills, abilities and this training program.


Summary & Decision

I find the plan incomplete because I am not convinced that Mr. Elder can obtain the necessary skills to compete in the labor market for the job of accounting clerk within the time proposed for this training program per AS 23.30.041(h)(9) and (p)(2).


In her October 22, 1997 plan addendum for the accounting clerk plan, Ms. Jacobsen finds that seven of the 11 original labor market contacts indicate the her training plan was acceptable and met the minimum requirements for consideration as an accounting clerk.   Additionally, Ms. Jacobsen notes that two more employers were contacted indicating their approval of her plan for Mr. Elder.   This makes nine out of the 13 surveyed employers would consider a person for accounting clerk employment after reviewing this training plan.  Several faxed responses, from employers were included with this 11 page document.


In considering the information provided me about these employers and their hiring practices,  Ms. Jacobsen has provided sufficient information that most employers would consider hiring Mr. Elder, after completing this training plan as an entry level accounting clerk.   I  also am aware that the remunerative wage for Mr. Elder is $6.00 an hour.   Because this is a low wage to match coupled with the fact that most of the employers would consider a person for employment after completing this plan then I must approve this plan.


Prior to developing the employee's accounting clerk plan, Ms. Jacobsen administered the Wide Range Achievement Tests (WRAT-R) for the employee.  The WRAT-R revealed the employee was placed in the 30th percentile for reading, the 2nd percentile for spelling, and the 45th percentile for math.  (Jacobsen September 24, 1997 plan).  This translates to a sixth grade level for english, and an eighth grade level for math.   Ms. Jacobsen's introductory comments to this plan provides:


Type of VRSP:
  Mr. Elder will attend the Adult Education Program in Wasilla, Alaska for the purpose of enhancing academic and study skills and to prepare for college course work at Mat-Su College.  He will then complete 16 credits in general office skills at Mat-Su College in Palmer, Alaska during the spring semester
 which is 16 weeks in length.  Upon successful completion of his course work at Mat-Su College, Mr. Elder will receive four weeks (80 hours) of computer software training at MILA in Anchorage, Alaska where he will focus on learning Windows 95, Excel, Microsoft Word and Access programs.

The plan proposed by Ms. Jacobsen and the employer consisted of the classes during a single semester at Mat-Su College:  Keyboarding I; Introduction to PC Computers & Applications;  Bookkeeping for Business I;  Office Procedures;  Written Business Communication;  and Calculators.


At the request of the employee, Marjorie Linder, M.A.C.R.C., reviewed Ms. Jacobsen's proposed plan.  Ms. Linder contacted Pat Moores from the University of Alaska Anchorage
, College of Business and Public Policy for input.  In her May 21, 1998 letter to Ms. Linder, Ms. Moores wrote:  


* CIOS 262 Written Business Communications has a prerequisite of CIOS 160 Business English.


* CIOS 105 Introduction to PC Computers and Applications has a prerequisite of Keyboarding skills of at least 30 WPM.  


* CIOS 165 Office Procedures has a prerequisite of CIOS 100 Keyboarding I.


In order to take the above classes a student would have to attend at least two (2) semesters;  since the prerequisites must be taken and passed BEFORE the other classes are taken.  (Emphasis in original).


Ms. Linder testified at the May 27, 1998 hearing regarding her review of the accounting clerk plan.  In her opinion, the employee would not succeed in this plan, because the employee is scheduled to take, if permitted by Mat-Su College, prerequisites at the same time as the upper level classes.  Furthermore, the employee can not type;  he had extensive elbow surgery in January, 1998, and a total knee replacement in April, 1998.  For these reasons, Ms. Linder testified the plan is destined to fail.  Assuming the employee was somehow able to complete this plan, however, Ms. Linder testified that there is a poor labor market, and the accounting clerk plan would not lead the employee to any gainful employment, even at his low remunerative wage of $6.00 per hour.


Alizon White, M.A.C.V.E., also of Northern Rehabilitation, testified for the employer.  In her opinion the employee could complete this plan, or similar course work that would make him employable at his remunerative wage.


The employee argues the RBA abused his discretion in several aspects, and must be reversed.  First, the employee asserts Ms. Jacobsen's labor market survey for accounting clerk was inaccurate.  Second, it is no medical evidence indicating the employee can physically do the accounting clerk position with his current condition.  When the plan was approved, the employee had surgeries scheduled for his elbow and knee conditions.   Third, planned course work for the accounting clerk plan is insufficient to provide the skills the employee needs to succeed.  Fourth, the accounting clerk plan does not meet the SCODDOT's SVP.  Last, the employee asserts the RBA's "reconsideration" was not timely, and is therefore invalid.


The employer argues there is nothing arbitrary, capricious, or manifestly unreasonable about the RBA's decision to approve the accounting clerk plan.  The employer emphasizes that rehabilitation in this case is "designed to get the employee a six-dollar-per-hour job.  The employer contends that the only abuse is that even its plan is excessively generous given the remunerative wage."  (Emphasis in original) (Employer's closing brief at 5).  The employer takes issue with the fact that the employee signed off on the two-year, more expensive, all college-level work plan for bookkeeper, without remedial, pre-college tutoring, but now asserts he cannot complete the shorter plan that includes remedial tutoring.  The employer argues the accounting clerk plan meets SVP, would prepare the employee for his remunerative wage, and the RBA did not abuse his discretion.  Last, the employer argues the RBA's reconsideration was timely issued within 30 days after his approval of the bookkeeper plan.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION.


AS 23.30.130 provides:


Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation.


The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1974).  Quoting from O'Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971) the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."


The court went on to say:


The concept of mistake requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt.  3 A. Larson, The Law of Workmen's Compensation Section 81.52 at 354.8 (1971).

Id. at 169.


We have adopted regulations to implement our authority to modify a decision.  8 AAC 45.150.  We find the petitioning employee failed to comply with 8 AAC 45.150(d).  We find the employee has made an allegation of mistake of fact, but did not cite sufficient details to support a request for modification.  8 AAC 45.150(e).  We discount the employee's assertion that there is a change in conditions from the employee's subsequent surgical procedures;  the employee knew of these impending surgeries, and at least the compensable elbow surgery was scheduled at the time our decision in Elder I was issued.


We disagree with the employee's position that the Board in Elder I ruled only on the ACL repair, not his menisci reconstruction.  Elder I, clearly addressed the employee's entire "knee condition" at pages 2 and 14.  We find this includes all aspects of the employee's surgical knee repairs.  Accordingly, the employee's petition for modification is denied and dismissed.

II.
OVERPAYMENT FOR KNEE CONDITION.


In Neyki v. Grand Met Ahtna, AWCB Decision No. 94-0280 (November 2, 1994), the Board authorized an offset under AS 23.30.155(j) against future time loss benefits for overpayment of home health care services.  In the present case, the employer is taking an offset under AS 23.30.155(j) for the cost of the surgical procedures found to be not work related in Elder I.  We find nothing contrary to the Act, or prior case law that would prohibit the employer from offsetting its overpayment for medical benefits.  Accordingly, we conclude the employer may continue to offset the employee's future time loss benefits,
 if any, by 20%.  AS 23.30.155(j).

III.
REEMPLOYMENT PLAN.


AS 23.30.041 (d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 day after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:


An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles" for


(1)  the employee's job at the time of injury; or


(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the  United States Department of Labor's "Selected Characteristic of Occupations Defined in the Dictionary of Occupational Titles."


AS 23.30.041(h) provides:


(h) Within 90 days after the rehabilitation specialist's selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must include at least the following:


(1) a determination of the occupational goal in the labor market;


(2) an inventory of the employee's technical skills, physical and intellectual capacities, academic achievement, emotional condition, and family support;


(3) a plan to acquire the occupational skills to be employable;


(4) the cost estimate of the reemployment plan, including provider fees; the amount of tuition, books, tools, and supplies; transportation; temporary lodging; or job modification devices;


(5) the estimated length of time that the plan will take;


(6) the date the plan will commence;


(7) the estimated time of medical stability as predicted by the physician;


(8) a detailed description and plan schedule; and


(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan.


The issue before us is whether the RBA abused his discretion approving the employee's accounting clerk reemployment plan.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated: "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We adopt these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  In Kirby v. Alaska Treatment Ctr., 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.


First, we address the employee's contention that the RBA's power to reconsider his September 24, 1997 plan approval.  AS 44.62.540 provides in pertinent part:  "The power to reconsider expires 30 days after the delivery or mailing of a decision to the respondent."  (Emphasis added).  8 AAC 45.063 provides in pertinent part:  "In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included."  We take judicial notice there are only 30 days in September.  We find the RBA's power to reconsider his September 24, 1997 plan approval expired at the close of business, October 24, 1997.  Accordingly, we conclude his reconsideration was timely.


Next we consider whether the RBA abused his discretion approving the accounting clerk plan.  For the following reasons, we conclude he has.


First, we conclude the accounting clerk plan does not meet the SVP for the designated position, "accounting clerk."  According to SCODDOT, SVP is defined as:


The amount of time required to learn the techniques, acquire information, and develop the facility needed for average performance in a specific job-worker situation.  This training may be acquired in a school, work, military, institutional, or avocational environment.  It does not include orientation training required of even every fully qualified worker to be accustomed to the special conditions of any new job.  Specific vocational training includes training given in any of the following circumstances:


a. Vocational education (such as high school commercial or shop training, technical school, art school and that part of college training which is organized around a specific vocational objective); . . . (Emphasis added).  


The SVP for "accounting clerk" according to SCODDOT is a level "5" or "Over 6 months and up to and including 1 year."  The employer's accounting clerk plan allocates 34 weeks for training.  More specifically, the employer designated the following areas of study:   14 weeks for remedial, general adult-education;  16 weeks at Mat-Su College (one semester); and 4 weeks of computer/business training. 
We find, under the plain SVP definition, we can not include the 14 weeks of remedial education when considering whether the employee's proposed plan meets SVP.  The remaining 20 weeks equates to 140 days, or 4.66 months;  we conclude the accounting clerk plan does not meet SVP of six months to one year.


Second, we find, the accounting clerk plan, as written, would fail.  We find Ms. Linder's explanation that prerequisite courses must be taken before, not in conjunction with, the higher level courses, makes common sense.  In this particular case, we find the RBA abused his discretion approving the accounting clerk plan as the employee could not "reasonably [be] expected to satisfactorily complete the plan and perform in a new occupation."  AS 23.30.041(f)(9).


We have additional concerns with the accounting clerk plan.  The employee testified he can not type.  The employer, and we assume, the RBA knew the employee had elbow surgery scheduled in January 1998, two to three months after the plan was approved.  We question whether he is physically capable of performing the requirements of the accounting clerk training.  In addition, we note Ms. Linder's and Ms. Jacobsen's labor market reports are diametrically opposed.


For all the above reasons, we conclude the RBA's approval of the accounting clerk plan was manifestly unreasonable.  The RBA's approval of the accounting clerk plan is reversed.  We find, in reconsidering his September 24, 1997 approval of the bookkeeper plan, the RBA revoked his approval of that plan.  Presently, the employee has no plan.  This matter is remanded to the RBA for plan development.


We take notice of the employer's arguments that even the accounting clerk plan may be excessive in light of the employee's remunerative wage.  Nonetheless, these are the only two plans presented to the RBA.   We note the employee was found eligible for reemployment benefits on January 31, 1997.  Nearly one and one half years have elapsed, and the employee still does not have a viable plan.  This troubles us, and we direct the parties and the RBA to proceed in as timely a manner as is practical.

IV
ATTORNEY'S FEES AND COSTS.


The employer concedes it owes statutory attorney's fees for the re-characterization of the employee's PPI benefits to TTD in the amount of $5,696.62.  Under AS 23.30.145(a), the employee would receive $719.66 ($1,000.00 X .25 + $4,696.62 X.10).  The employee seeks an award of actual attorney's fees under AS 23.30.145(b).  


AS 23.30.145(b) provides:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


We find attorney Jensen's representation was paramount in the employer conceding to re-characterize benefits.  Furthermore, we find the employee prevailed on the RBA plan approval issue.  The employer did not concede the re-characterization of benefits issue until the eve of hearing.  We find the re-characterization of benefits and the RBA appeal were two of four primary issues set for hearing on May 27, 1998.  We also find, these issues to be approximately equal with the other issues.  Accordingly, we find the employer shall pay the employee 1/2 of Attorney Jensen's fees from the October 29, 1998 hearing through May 27, 1998.  The employer did not object to the employee's affidavits of fees or his hourly rate.  We find these to be reasonable.  The employer shall pay the employee's attorney's fees and paralegal costs of $5,637.25 (51.5 X $195/hour + 15.4 X $80/hour X .50).


The employee also seeks an award of other costs.  We find Ms. Linder's expert witness fees of $1,200.00 to be reasonable, and necessary to successfully reverse the RBA's approval of the accounting clerk plan.  Reviewing the affidavit of other costs, we find these to be reasonable and allowable under 8 AAC 45.180(14).  The employer shall pay one half of the other costs, or $320.59 ($641.18 X .50).  In total, the employer shall pay $7,166.75 for reasonable attorney's fees and costs ($5,637.25 + $1,200.00 + $329.50).  Attorneys' fees relating to the RBA remand are, of course, reserved for later approval.


ORDER

1. The employee's petition for modification is denied and dismissed.


2. The employer may continue to offset for its overpayment of medical benefits related to the employee's knee condition.


3. The RBA's October 24, 1997 (and September 24, 1997) plan approval is reversed.  This matter is remanded in accordance with  this decision and order.


4. The employer shall pay the employee's attorney's fees and costs, totalling $7,166.75, for services relating to the re-characterization of his PPI benefits to TTD benefits and appeal of the RBA's approval of the accounting clerk rehabilitation plan.


Dated at Anchorage, Alaska this 9th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bruce Elder, employee/applicant; v. Lockwood Company, employer; and State Farm Fire and Casualty, insurer/defendants; Case No. 9528958; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of June, 1998.



Brady D. Jackson III, Clerk

SNO

�








     �The employee initially sought reconsideration and/or modification.  Under AS 44.62.540 our power to reconsider has long since expired; we are left with a petition for modification under AS 23.30.130.  


     �The plan costs were estimated at $10,000.00 with a two-year completion schedule.  


     �This plan is dated September 24, 1997.  


     �Vocational Rehabilitation Services Plan. 


     �The proposed start date was delayed to accommodate the employee's scheduled surgeries.  


     �The parties agree that Mat-Su College's catalog is virtually the same as UAA's.  


     �Precedent is clear that an employer may not offset against any future medical benefits to be paid.  Bockness v. Brown Jug, AWCB No. 96-0335 (August 22, 1996);  Ammi v. Sears, AWCB No. 95-0345 (December 13, 1995).  







