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)
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DECISION AND ORDER
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ALLIED CONSTRUCTION SERVICES,
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)
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)



)
Filed in Anchorage, Alaska


and
)
June 16, 1998



)

WAUSAU INSURANCE COMPANIES
)



)


Insurer,
)


  Defendants.
)

                                                            )


Employee's Application for Adjustment of Claim was heard at Anchorage, Alaska, on May 27, 1998.  William J. Soule represented Employee.  Dierdre D. Ford represented Employer and Insurer.  We closed the record at the hearing's conclusion.


ISSUES

1.  Is Employee entitled to an additional 7.5% permanent partial impairment (hereinafter "PPI") benefit?


2.  Is Employee entitled to have medical costs incurred with Dr. Ferris, Dr. Coles, and Dr. Lund paid by the employer?


3.  Is Employee entitled to interest on all benefits, including medical benefits?


4.  Is Employee entitled to an award of attorney's fees and costs? If so, in what amount?


FACTS and PROCEEDINGS

Employee slipped and fell onto a steel I-beam, injuring his lower back, while working as a laborer for Employer on November 5, 1993.  It is undisputed that Employee's injury arose out of and in the course of his employment. The Employee was twenty-two years of age at the time of the accident, and there is no evidence that he had a pre-existing back condition at the time of his injury.


On November 15, 1993 Charles E. Manwiller, M.D., diagnosed  Employee as suffering from a contusion of the lumbosacral spine and referred him to Alpine Physical Therapy for physical therapy.  On November 29, 1993, Dr. Manwiller referred Employee to Paul Dittrich, M.D., an orthopedic specialist.  Dr. Dittrich ordered a lumbar MRI that was read as normal.  Employee's back pain continued, and Dr. Manwiller referred Employee to Edward M. Voke, M.D., an orthopedic specialist.  On January 25, 1994, Dr. Voke reported that Employee's range of motion in his lumbar spine was 50% of normal and his bowels and bladder were normal.  Dr. Voke referred Employee to J. Michael James, M.D., a physiatrist.   On February 28, 1994, Dr. James diagnosed Employee with a facet syndrome superimposed on a mild ligamentous injury to his back.  Dr. James treated Employee and referred him to BEAR Physical Therapy for comprehensive back rehabilitation.  Employee completed a six-week course of physical therapy on June 2, 1994.  
On June 2, 1994, Dr. James evaluated Employee and found him to be medically stable, capable of lifting 75 pounds, and able to safely return to work. Dr. James also rated Employee under the American Medical Association Guides to Evaluation of Permanent Impairment, (3rd ed., 1988) (hereinafter "AMA Guides") and found that he had suffered low back pain for greater than six months duration with minimal degenerative changes.  These findings  warranted a PPI rating of 5% of the whole person.  Dr. James also took range of motion measurements, but found no compensable loss in Employee's range of motion. 


The 5% PPI rating based on low back pain is not disputed.  Employer paid Employee 5% PPI benefits, and Employee returned to work at the job he held at the time of injury.  Employee testified that when he returned to work, he regularly lifted up to 75 pounds, and occasionally lifted up to 120 pounds with the assistance of a fellow worker. 


Shortly after he returned to work, Employee again  experienced back pain.  As a result, he repeatedly sought medical treatment.  On September 12, 1994, Employee saw Dr. Manwiller for low back pain extending down the left leg to the knee.  On September 26, 1994, Employee returned to Dr. James complaining of an exacerbation of his back pain.  Dr. James found that Employee had limited range of motion.  Dr. James removed Employee from work, and treated him with facet blocks.  After the facet treatments, Employee returned to work.  


On October 20, 1994, Employee returned to Dr. James complaining of increased low back pain that was referred to his right and left buttocks and hips.  Dr. James found Employee had "modest impairment of forward flection" and diagnosed him as probably suffering from "discogenic back pain given the persistence of his symptoms in spite of several attempts to return to his previous occupation."  Dr. James recommended that Employee discontinue work as a laborer and reduced the amount of weight Employee should lift in the course of his work to 50-60 pounds.


Employee changed his treating physician to Glenn A. Ferris, M.D., a physiatrist. Dr. Ferris examined Employee on October 27, 1995, and found that his back injury resulted in facet arthropathy with residual numbness in the lumbosacral region.  Dr. Ferris reported that Employee's neurological deficit, in conjunction with his complaints of bladder and sexual dysfunction, indicated a possibility of sacral neuropathic change.  He referred Employee to urologist, Jerry L. Coles, M.D.


Dr. Coles examined Employee on December 18, 1995.
  Employee reported to Dr. Coles that he had gradually developed bladder irritation symptoms that progressed to fairly marked urinary frequency and urgency.  Dr. Coles referred Employee to Greg Lund, M.D., for urodynamics testing.  On January 23, 1996, Dr. Lund performed urodynamic tests.  The urodynamic test results were  negative for significant neurogenic bladder disease. 


On January 26, 1996, Dr. Ferris determined Employee had a 5% PPI based on his history of back pain, and an additional 7.5% PPI for loss of range of motion.  Dr. Ferris testified he performed Employee's PPI rating in conformance with the AMA Guides, and his range of motion measurements reflected the active ranges of motion Employee was able to achieve without help or interference from the evaluator.  Dr. Ferris rated Employee with a combined total whole-person PPI of 12.5%.


On May 20, 1996, Employer controverted Dr. Ferris' PPI rating.  On September 13, 1996, Employee filed an Application for Adjustment of Claim requesting an additional 7.5% PPI benefit, payment of Drs. Ferris', Coles' and Lund's bills, interest on all benefits, and attorney's fees and costs.


On February 10, 1997, Employee was re-examined at Employer's request by his former treating physician, Dr. James.  Dr. James diagnosed Employee as having "mild degenerative disc disease at L4-5" and "discogenic back pain," with no evidence of radiculopathy.  Dr. James conducted a second PPI rating of Employee.  As part of his rating examination, Dr. James performed range of motion measurements.  His report of those measurements states, in relevant part:


Range of motion today was invalid because there was a significant inconsistency between the patient's sacral motion of 53 [degrees] and his straight leg raising of 79 [degrees] on the right and 80 [degrees] on the left.  Therefore, this would invalidate any range of motion losses he presents with today and flexion and extension.  (Lateral bending to the right and left are quite normal).  (Emphasis added.)


Dr. James' report of this examination states Employee "invalidates lumbar spine measurements according to the AMA Guidelines, and I do not know how Dr. Ferris came up with the more expansive impairment rating as there is no clear database to support this."  Despite receiving "invalid" range of motion measurements, Dr. James testified he did not retest Employee. Instead, he concluded Employee had no compensable loss in the range of motion of his lumbar spine.  Dr. James reaffirmed his June 2, 1994 total PPI rating of 5% of the whole person, based on Employee's chronic back pain.


Both Dr. James and Dr. Ferris testified they conducted their respective PPI ratings in accordance with the AMA Guides.
  Employee testified that when Dr. James performed the range of motion tests on June 2, 1994 and February 10, 1997, the doctor pushed on his back which increased his range of flexion and lifted Employee's legs during the straight leg raising tests, resulting in his being able to raise his legs higher than he was able to without assistance.  Dr. James denied pushing on Employee's back, but did testify he held Employee's ankles and lifted his legs during the straight leg tests.  Employee and Dr. Ferris testified that Dr. Ferris' range of motion measurements were taken based upon Employee's performance of the prescribed movements without any assistance, pressure, or help of any kind from the doctor.


Employer denies Employee is entitled to additional PPI benefits for range of motion loss.  Employer asserts we should rely on the opinion of its expert medical witness, Dr. James.  Specifically, we should accept Dr. James' conclusion, based on his February 10, 1997 PPI rating examination, that Employee has no compensable range of motion loss in his lower back.  Despite Dr. James' finding that range of motion measurements taken on February 10, 1997 were "invalid," Employer asserts we should accept Dr. James' conclusion because the doctor noted no data or findings to support any change from his original impairment rating of Employee on June 2, 1994.  Additionally, Employer asserts that Dr. James' conclusion is supported by Employee's testimony concerning his hiking and canoeing activities since his injury.


Employee testified he reported his urinary problems and his sexual dysfunction to Dr. James in February 1997.  Dr. James denied Employee related any bladder, bowel, or sexual dysfunction.  Dr. James testified that back pain and back injuries can effect bladder and sexual function.  Further, Dr. James testified that if a young man with a low back injury complained of unusual urinary urgency or frequency, he would refer the patient for a urological evaluation.


Dr. Ferris testified that all outstanding bills relating to his treatments and evaluations of Employee had been paid in full.  Mr. Soule, Employee's attorney, stipulated that Dr. Lund discovered a $176.00 over-charge in his bill for services rendered to Employee, and that the correct amount of Dr. Lund's outstanding bill was $517.00.


Employer refuses to pay the medical bills of Dr. Lund and Dr. Coles for urological testing. Employer asserts that any urological complaints of Employee are unrelated to Employee's work injury, and that Employee's urological examination was neither necessary, nor reasonable.


Employee seeks an award of interest on any additional benefits awarded, including medical benefits, actual attorney's fees, and legal costs.  Employer asserts that reimbursement of Employee's attorney's long distance telephone costs should be denied, because the affidavit of Employee's attorney's fails to sufficiently demonstrate that the subject telephone calls were relevant to Employee's claim.  Similarly, Employer objects to an award of Employee's duplication costs because Employee failed to specify the number of pages duplicated or the price per page for which he seeks reimbursement.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Is Employee Entitled to Additional PPI Benefits?

In deciding whether Employee is entitled to an additional 7.5% PPI benefit, we must apply the statutory presumption contained in AS 23.30.120(a)(1) that provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter; . . . ."  The application of the statutory presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


First, an employee must produce some evidence to establish a "preliminary link" between the disability and his or her employment.  Id.  Second, once the preliminary link is established, "it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related."  Id.  While the Employee still bears the burden of proof, the burden of going forward with evidence shifts to the employer.  Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."  Id.  Third, if the employer produces substantial evidence, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence. Koons, 816 P.2d at 1381, citing Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Where one has the burden of proving asserted facts by the preponderance of the evidence, he must induce a belief in the minds of the triers of fact that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


There is no dispute that Employee's injury arose out of and in the course of his employment.  The central dispute in this case is whether Employee suffered a compensable range of motion loss in his lower back as a result of his injury.  In this regard, we find Dr. Ferris' testimony was sufficient to raise the presumption that Employee suffered a compensable permanent impairment of his range of motion in his lower back.  We further find Dr. James' testimony, that the Employee suffered no compensable loss of motion, was substantial evidence to the contrary, and sufficient to rebut the presumption of compensability.  Therefore, we find that the presumption of compensability dropped out, and that Employee bears the burden of proving his claim for additional PPI by a preponderance of the evidence.


Both Dr. James and Dr. Ferris testified they performed spine flexion and straight leg raising measurements to determine whether Employee suffered a compensable loss of motion.  In their testimony concerning testing protocols, both Drs. Ferris and James testified that motion ranges can be measured using passive or active techniques.  In the active technique, the subject is instructed to perform a given motion and the evaluator measures the resulting range of motion achieved, without assisting the subject. In the passive technique, the subject remains passive and the evaluator applies force to the subject's body part and then measures the range of motion achieved.  


Dr. Ferris testified he did not lift, help, or assist Employee in performing spine flexion or straight leg raising motions.  Based on his measurements of Employee's active ranges of motion, Dr Ferris rated Employee's loss in range of back motion under AMA Guides (3rd ed.) at 7.5% PPI of the whole person.


Dr. James concluded that his February 10, 1997 range of motion measurements were "invalid."   Dr. James based this conclusion on a significant inconsistency between his measurements of Employee's sacral motion and his straight leg raising measurements.  Rather than re-examine Employee to secure valid range of motion measurements, Dr. James concluded that Employee was unchanged from his June 2, 1994 rating examination, and rated Employee with no compensable range of motion loss.


In weighing the evidence presented by the medical experts, we are bound by the mandate of AS 23.10.190(b).  AS 23.10.190(b) provides, in pertinent part, as follows:


All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  (Emphasis added.)


We find Dr. James' PPI rating of Employee for range of motion loss was based, in part, on measurements that Dr. James found to be "invalid" under the AMA Guides.  The AMA Guides address the issue of invalid measurements in calculating the total impairment of the whole person due to spinal impairment as follows:


(4)  If consistency requirements are not met, perform additional tests up to a maximum of six until reproducibility criteria are satisfied.  If testing remains inconsistent after six measurements, consider the test invalid and re-examine at a later date. (Emphasis in original.)

AMA Guides, (3rd ed. 1988) at 72.


There was no dispute that Dr. James did not re-examine Employee after receiving "invalid" measurements at the February 10, 1997 rating examination.  Nonetheless, Employer asserts we should rely on Dr. James' opinion, that Employee had no compensable range of motion loss, because Dr. James noted "no database or findings to support any change in the original impairment rating given to him in 1994 of 5%."  Employer seeks to validate Dr. James' February 1997 PPI rating by reference back to his findings at the June 1994 rating examination.


AS 23.10.190(b) mandates that PPI ratings be made "strictly and solely under the whole person determination as set out in the" AMA Guides.  Under the AMA Guides, if range of motion tests are invalid, the physician is directed to re-examine at a later date.  We find Dr. James' 1997 PPI rating was not based a re-examination of Employee as the AMA Guides direct, but rather was based on reference to his June 1994 range of motion test.  We find we cannot rely on Dr. James' 1997 PPI rating because it was not made strictly and solely under AMA Guides.


Even if the AMA Guides​ permitted invalid range of motion tests to be validated by reference to earlier measurements, we find Dr. James' June 2, 1994 PPI rating has little relevance to determining Employee's low back impairment in February 1997. The record reflects that between June 1994 and February 1997, Employee presented new complaints and symptoms, and Dr. James changed both his diagnosis and his recommendations for Employee's work limits.
Dr. James' February 1997 PPI rating report states Employee was "essentially unchanged from February 1995."  We find this statement by Dr. James' statement has little relevance to Employee's range of back motion on June 2, 1994, when the first PPI rating was performed.  Approximately four months after the June 1994 PPI examination, on September 26, 1994, Dr. James observed Employee had "impaired mobility on lateral bending to the right."  Approximately one month later, on October 20, 1994, Dr. James reported that Employee's low back pain was referred to the right and left buttock and hip.  And, Dr. James found Employee "reveals modest impairment of forward flexion . . . extension is minimally impaired."  Based on his October 1994 findings, Dr. James recommended that Employee's lifting be futher restricted from 75 pounds to 50-60 pounds, and that his employment be restricted from the heavy, to the medium work category.  Finally, by February 10, 1997 Dr. James had also changed his diagnosis from facet syndrome, to "mild degenerative disc disease at L4-5" with "discogenic back pain."


We find by a preponderance of the evidence that Employee did not remain medically stable following Dr. James' June 2, 1994 PPI rating.  Therefore, Employer's attempt to cure Dr. James' invalid February 10, 1997 range of motion tests by reference to his June 2, 1994 PPI rating examination avails it nothing because Employee's medical condition changed after June 1994. 


Based on the foregoing findings of fact, we accord Dr. James' February 1997 PPI rating little weight.
  We find Employee has proven by a preponderance of the evidence that he has a 5% PPI for chronic back pain and an additional 7.5% PPI for loss of range of motion in his lower back.  Therefore, we will award Employee an additional $10,125.00, 7.5% PPI of the whole person, for loss of range of motion of his lower back.

II. Is Employee entitled to have the bills of Dr. Coles and Dr. Lund paid by Employer?

At the hearing, Employee introduced a statement from Dr. Ferris' office, dated October 6, 1997, indicating an outstanding account balance of $4,235.00.  Employee also introduced a second statement from Dr. Ferris' office, dated May 26, 1998, indicating that payments made between November 5, 1997 and December 30, 1997 had fully discharged the outstanding medical bill.  Dr. Ferris also testified that his entire bill for treating Employee had been paid in full. We find that, as of the date of the hearing, there are no medical bills outstanding and payable to Dr. Ferris for medical treatment previously rendered to Employee.  However, Employer continues to refuse payment of the bills of Dr. Coles and Dr. Lund for their urological evaluations.


AS 23.30.095(a) provides in pertinent part:  "The employer shall furnish medical . . . treatment . . . for the period which the nature of the injury or the process of recovery requires."  AS 23.30.395(20) provides in pertinent part:  "`Medical and related benefits' includes but is not limited to physicians' fees, nurses' charges, hospital services, hospital supplies . . .  as may reasonably be required which arises out of or is necessitated by an injury."  The Alaska Supreme Court has determined that medical benefits are considered part of an injured worker's "compensation."  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184 (Alaska 1993). Accordingly, we must apply the presumption of compensability in AS 23.30.120(a)(1) to decide whether Employer is required to pay the urologists' bills for diagnostic evaluation.


Employee reported to Dr. Ferris that he was suffering unusual urinary urgency and sexual dysfunction. Dr. Ferris found Employee had a true neurologic deficit and, considering his recent complaints of sexual and bladder dysfunction, it was possible Employee's injury caused a sacral neuropathic change.  Dr. Ferris testified that in the case of neuropathic change, bladder and bowel dysfunction can be progressive and lead to incontinence.  Dr. Ferris testified that under these circumstances, a referral to a urologist was reasonable and necessary; failure to secure a urological evaluation would have been "somewhat risky."


We find Dr. Ferris' testimony established a preliminary link between Employee's work-related injury and the need for a  urologic evaluation, triggering the presumption that the bills for the urological diagnosis are compensable. The burden of producing substantial evidence to rebut the presumption of compensability, therefore, shifted to Employer.


We find Employer failed to come forward with substantial evidence to rebut the presumption that Employee's urologic evaluation is compensable.  Employer offered no evidence to contradict Dr. Ferris' opinion that Employee's urological complaints may have been related to his workers' compensation injury or that a urological evaluation was not reasonable or necessary.  Accordingly, we conclude Employer must pay for, or reimburse Employee, for the medical bills of Drs. Lund and Coles.


Had we found Employer rebutted the presumption, we would nevertheless reach the same conclusion. Dr. James testified Employee did not relate any urinary or sexual complaints during his February 10, 1997 PPI evaluation.  However, on cross examination Dr. James testified, in response to a hypothetical question, that if a young man with a low back injury complained of unusual urinary urgency or frequency, he would refer that patient for a urological evaluation.  If any doubt exists as to the substance of medical testimony, it must be resolved in favor of the employee.  Beauchamp v. Employer's Liability Assurance Corp., 477 P.2d 993 (Alaska 1978).  Similarly, inconclusive or doubtful medical testimony must be resolved in the employee's favor.  Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1190 (Alaska 1984). In light of Dr. James' testimony, and guided by the court's rulings, we would hold Employee proved by a preponderance of the evidence that the urologists' diagnostic services were covered.

III. Is Employee is Entitled to Interest on Unpaid Medical Bills?

8 AAC 45.082(d) provides that medical bills for an employee's treatment are due and payable within 14 days after the date the employer receives the medical provider's bill and a completed report on form 07-6102.  Employer produced no evidence that it did not timely receive Drs. Ferris', Coles' or Lund's bills or the necessary forms. Therefore, under AS 23.30.120(a), we presume the doctors' bills were timely and correctly submitted to Employer and remained unpaid beyond the fourteen day period.


8 AAC 45.142 provides, in pertinent part, as follows:


If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. . . .

Our regulations, 8 AAC 45.142, require the payment of interest at a statutory rate of 10.5% per annum, as provided in AS 45.45.010, from the date at which each installment of compensation is due.  See also, Rawls, 686 P.2d at 1191-92.  The Alaska Supreme Court interprets the requirement for interest payments broadly.  "Interest awards are a way to recognize the time value of money, and they give 'a necessary incentive to employers to release . . . money due."  Childs, 860 P.2d at 1191, quoting Moretz v. O'Neill Investigations, 783 P.2d 764, 766 (Alaska 1989).  Under 8 AAC 45.142, and in keeping with the court's rationale in Childs, we conclude Employee is entitled to interest from Employer on the medical benefits, specifically the unpaid or untimely paid bills of Drs. Ferris, Lund and Coles, from the dates on which payments were due, until those benefits were, or are, paid.

IV. Is Employee Entitled to an Award of Attorney's Fees?

Employee seeks an award of attorney's fees to be paid by  Employer, in an amount that exceeds the statutory minimum set forth in AS 23.30.145(a).  Employer did not assert Employee's attorney was not entitled to an award of fees in excess of the statutory minimum.  AS 23.30.145 provides in pertinent part:


(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

In order to recover attorney's fees in excess of the statutory minimum, 8 AAC 45.180(b) provides, in pertinent part, as follows:


An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.


We find Employer controverted and refused to pay Employee's claim for an additional 7.5% PPI benefit. We further find Employer resisted payment of some medical benefits and failed to timely pay other medical benefits. We further find Employee successfully prevailed in prosecuting these claims through the efforts of his attorney.  We conclude we can award Employee attorney's fees under AS 23.30.145(a) or subsection (b), if appropriate.


Subsection 145(a) requires we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved in awarding a fee in excess of the minimum.  We find Employee's attorney represented him for over eighteen months, a relatively lengthy period for a worker's compensation case.  We find several issues were litigated before us, some of which were complex and included disputed medical evidence. After considering the amount of benefits we have awarded Employee, we conclude we can award a fee in excess of the statutory minimum under AS 23.30.145(a).


With regard to the award of attorney's fees and costs under AS 23.30.145(b), 8 AAC 45.180(d) provides, in pertinent part, as follows:


(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, . . . 


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature and length and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefit involved.


Employee's attorney filed two itemized affidavits attesting to a total of 42.9 hours of work, as of May 27, 1998, together with descriptions of the character of the work he performed on behalf of the Employee in this case. We find that the Employee's attorney expended approximately, 2.5 additional hours presenting this case at the hearing, for a total of 45.4 hours of work. The Employee's attorney seeks to be paid for his time at specified rates of between $150 and $175 per hour. Employer did not challenge the reasonableness or necessity of this amount of work by Employer's attorney, and raised no objection to an hourly fee for Employer's attorney at this rate.


In evaluating the amount of a reasonable fee in this case, we are mindful of the court's mandate that attorney's fees in workers' compensation cases should be fully compensatory and reasonable so that injured workers have competent counsel available to them.  Childs, 860 P.2d at 1190.  In determining a reasonable fee, we must consider the contingent nature of attorney's fees for representing an injured employee. Wien Air Alaska v. Arant, 592 P.2d 352, 365-66 (Alaska 1979), cited with approval in Wise Mechanical v. Bignell, 718 P.2d 971,974 (Alaska 1986).


After considering the nature, length, and complexity of the services Employee's attorney performed, and the amount of benefits we have awarded to Employee as a result of these services, we find that an award of fees to Employee's attorney at an hourly rate of $175.00 per hour is reasonable.  We further find that 45.4 hours of work was reasonably necessary to successfully prosecute Employee's claims.  We find attorney's fees in the amount of $7,597.50 is commensurate with Employee's attorney's actual work, and that said amount is necessary to fully and reasonably compensate him in this matter. We will award fees that amount, to be paid by Employer.

IV.  Is Employee Entitled to Reimbursement of his Legal Costs?


Employee seeks reimbursements for the legal costs incurred by his attorney for postage, long distance telephone calls, and photocopy duplication, under AS 23.30.145(b). 8 AAC 45.180(f) provides, in pertinent part, as follows:


The board will award the applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant:


. . .


(10) long-distance telephone calls, if the board finds the call to be relevant to the claim;


. . .


(15) duplication fees at 10 cents per page, unless justification for awarding a higher fee is presented;


. . .


(17) other costs as determined by the board.


Employee's attorney submitted an affidavit alleging he incurred costs for certain long distance telephone calls, photocopying fees and postage.  As to long distance telephone costs, we agree with Employer's objection.  We find that a description of "LD calls" does not provide a sufficient basis for us to determine whether a telephone call is relevant to Employee's claim.  Accordingly, Employee's claim for reimbursement of long distance telephone costs will be denied.


As to Employee's application for reimbursement of photocopying fees, we note that in the attachment to the Employee's attorney's affidavit of May 15, 1998, photocopying fees are described simply as "Photocopies".  There was no other evidence produced from which we could find either the number of copies for which the Employee seeks reimbursement or the amount of the fee he seeks per copy.  We again agree with Employer's objection, and find that Employee's application for reimbursement for these duplicating costs does not provide a sufficient basis for us to find that these costs were reasonable, necessary or within the presumptive 10 cent per page fee set forth in 8 AAC 45.180(f)(15). Accordingly, we will deny reimbursement of those photocopying.


In a supplemental affidavit, dated May 27, 1998, Employee's attorney also sought reimbursement for photocopying 420 pages of medical records, supplied to Dr. Ferris to prepare for his testimony, at the stated rate of 10 cents per page.  We find this cost to be reasonable, necessary, and related to presentation of the issues upon which Employee prevailed.  Therefore, we will award photocopying costs of $42.00.  


Employer did not object to Employee's application for postage expenses.  We exercise our discretion under 8 AAC 45.180(f)(17) and find these postage costs to be reasonable, necessary, and related to preparation of the issues upon which Employee prevailed. We will award Employee postage costs of $22.08.


Finally, we find it reasonable and necessary to exercise our discretion to retain jurisdiction over the issue of Employee's legal costs that may have been incurred on the day of hearing and could not be reasonably quantified until after the hearing.


ORDER

1.  Employer shall pay Employee $10,125.00 for the increased permanent partial impairment rating assigned by Dr. Ferris.


2.  Employer shall pay Dr. Lund $517.00 for his urological evaluation of Employee.


3.  Employer shall pay Employee $100.00 to reimburse him for the payment of Dr. Coles' urological evaluation. 


4.  Employer shall pay interest on the benefits awarded, including the unpaid medical bills of Drs. Coles and Lund, and those medical bills of Dr. Ferris that were not timely paid pursuant to 8 AAC 45.082(d). 


5.  Employer shall pay Employee's attorney's fees in the amount of $7,597.50.


6.  Employer shall reimburse the Employee for legal costs in the amount of $64.08.


7.  We retain jurisdiction over the issue of Employee's legal costs that may have been incurred on the day of hearing and could not be reasonably quantified until after the hearing.


Dated at Anchorage, Alaska this 16th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom 


Rebecca Ostrom, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Valerie K. Baffone 


Valerie Bafone, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Rex E. Hall, employee/applicant; v. Allied Construction Services, employer; and Wausau Insurance Companies, insurer/defendants; Case No.9327922; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of June, 1998.



DEBRA C. RANDALL, Clerk

SNO
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     �Employee testified that he paid Dr. Coles $100 for this examination.


     �Both Drs. James and Ferris rated Employee under the AMA Guides (3rd ed.). We have consistently ruled the date of medical stability, when an impairment rating can be assigned, controls which edition of the AMA Guides is to be used in performing the rating.  Edwards v. American Linen, AWCB Decision No. 91-0226 (August 22, 1991); Wilkens v. Greens Creek Mining Co., AWCB No. 91-0068 (March 22, 1991); Wheeler v. Trident Seafoods Corp., AWCB No. 90-0282 (November 23, 1990).  In this case, given that the third edition of the AMA Guides was in effect at the time of medical stability of the back condition, we find the third edition should be used for rating Employee's PPI.


     �We also note Dr. James testified he lifted Employee's legs when performing the straight leg raising measurements on February 19, 1997.  Further, Dr. James testified this procedure was his standard practice.  In the introduction to rating impairments to the spine, the AMA Guides state: "[T]he full range of active motion should be carried out by the subject and measured by the examiner."  (Emphasis added.)  AMA Guides, (3rd ed. 1988) at 13.  Dr. James stated he lifts legs when taking leg raising measurements to forestall the possibility that a subject does not use best efforts, and thus inflates the PPI rating.  We do not find Dr. James' rationale for deviating from AMA Guides' protocols to be persuasive.  We find this particularly true in situations, such as this case, where there is no evidence from which we could find Employee was not using best efforts when performing range of motion tests.  


     �Dr. James testified that Employee probably did not have discogenic back pain, but a facet syndrome.  Dr. James did not explain his reason for changing his opinion again at the hearing. We find that the diagnosis contained in his February 10, 1997 PPI rating report to be more credible than his testimony before us.


     �We also find there was no evidence that Employee's hiking and canoeing activities were inconsistent with Dr. Ferris' opinion of Employee's degree permanent impariment to his low back range of motion.







