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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOHN ORBECK,
)



)


Employee,
)
INTERLOCUTORY


  Petitioner,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9514747



)

UNIVERSITY OF ALASKA,
)
AWCB Decision No. 98-0155

(Self-Insured)

)



)
Filed in Fairbanks, Alaska


Employer,
)
June 18, 1998


  Respondent.
)

                                                            )


We heard the employee's petition to compel discovery on May 7, 1998.  The employee represents himself; attorney Michael McConahy represents the respondent.  We held the record open for the employer to present, in camera, the disputed documents for review. We closed the record when we next met, on May 21, 1998.

The employee claims he suffered a mental stress injury, dated July 19, 1995, while working for the employer.  He asserts this condition arose, in part, due to his activities as a union organizer at his job site and from associated discriminatory actions he endured.  At the instant hearing, he seeks release of certain of his personnel records and other documents.


The employer objects, claiming "attorney client", "work product" and "deliberative process" privileges. The employer contends, in part, it should not be required to release personnel records in a workers' compensation proceedings; that these are issues to be resolved through the labor relations process.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Workers' Compensation Act provides for the payment of benefits for work-related injuries.  According to AS 23.30.395(17):


"[I]njury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer.


AS 23.30.005 allows for examination of the parts of books and records of the parties to a proceeding that relate to a question in dispute.  Additionally, we find subsection .395(17) requires release of personnel records in order to permit a worker claiming a mental injury to evaluate whether personnel actions taken by the employer were in "good faith".  We find such release does not require the taking of any independent action through the labor relations process.


Concerning the employer's privilege claims, document #000001 is a hand written memo from the risk manager to attorney McConahy. #000423 is a letter from the University General Counsel's Office to the risk manager.  #000424 is a letter addressed to the workers' compensation adjuster from the General Counsel's office.  #000514 - 000520 is a report from the adjuster addressed to the General Counsel's Office.  Clearly these documents are attorney-client privileged documents, and we find they are protected from release.


The balance of the disputed documents include internal correspondence concerning resolution of union grievances, log notes and other records concerning possible disciplinary actions and workers' compensation disputes.  The employer asserts these are protected under attorney-client, work product and deliberative process privileges.


We disagree.  Most of these documents were generated before attorneys were involved, and were not generated under the guidance or direct oversight of attorneys. Based on our review of the records, we find these documents may reflect on the employer's "good faith" in choosing the personnel actions it took.  Additionally, we find they are not covered by the "deliberative process" privilege, a concept the Alaska Supreme Court has applied solely to the Alaska legislature's closed-door caucuses held in the legislative process.  Capital Information Group v. State, 923 P.2d 29(Alaska 1996).


In sum, we find the documents specifically listed above,  involving correspondence with attorneys, are protected by the attorney-client privilege.  We find all other disputed documents are not priveleged and we will order them to be released to the employee.


ORDER

The employee's petition for release of documents is granted in accordance with this decision.


Dated at Fairbanks, Alaska this 18th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown 


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici 


John Giuchici, Member



 /s/ Dorothy Bradshaw 


Dorothy Bradshaw, Member


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of John Orbeck, employee/petitioner; v. University of Alaska, employer (self insured)/respondent; Case No. 9514747; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 18th day of June, 1998.



Lora J. Eddy, Clerk

SNO

�










