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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BRUCE ELDER,
)



)


Employee,
)


  Petitioner,
)
FINAL



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9528958

LOCKWOOD COMPANY,
)



)
AWCB Decision No. 98-0165


Employer,
)



)
Filed in Anchorage, Alaska


and
)
June 24, 1998



)

STATE FARM FIRE & CASUALTY CO.,
)



)


Insurer,
)


  Respondents.
)

                                                           )


We heard the employee's claims on May 27, 1998, at Anchorage, Alaska.  Attorney Michael Jensen represents the employee.  Attorney Richard Wagg represents the employer.  After the hearing, we issued our decision in Elder v. Lockwood Co., AWCB Decision No. 98-0145 (June 9, 1998) (Elder I).  On June 11, 1998, the employee filed a timely Petition for Modification.  On June 22, 1998, counsel for the employer advised the Designated Chairman that no opposition to the Petition for Reconsideration would be filed.  We closed the record on June 22, 1998.


The employee's petition provides in pertinent part:


Pursuant to the Alaska Workers' Compensation Board's Decision and Order of June 9, 1998, the Board neglected to award for services listed in the Supplemental Affidavit of Attorney's Fees and Costs dated June 1, 1998.  Exhibit A.  The Board only awarded attorney fees and costs, with the exception of Ms. Linder's costs, per the May 20, 1998 Affidavit of Attorney's Fees and costs.  Exhibit B.  It is requested that the Board amend its Decision and Order and award payment of on half of these additional services as listed in the employee's supplement Affidavit of Fees.  This totals $1,834.25 in attorney fees and paralegal costs plus $35.00 in legal costs for as total of $1,869.25.

In addition to this amount it is requested that the Board award reasonable fees for the preparation of this Petition in the amount of $97.50 (1/2 hour).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540 provides in pertinent part:


The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


We find we overlooked the employee's supplemental affidavit of attorney's fees and costs.  We find we erred by not considering these billings.  Accordingly we conclude we will reconsider whether to award these additional fees and costs.


8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 


Based on the employee's petition, and the employer's non-opposition, we find the attorney's fees and costs claimed by the employee are reasonable and necessary, and should have been awarded in our June 9, 1998 decision.  We conclude the employer shall pay an additional $1,834.25 for attorney's fees and paralegal costs, and an additional $35.00 for other costs.


AS 23.30.145 provides:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


We find the employee succeeded in his Petition for Reconsideration, securing additional attorney's fees and costs overlooked by the Board in Elder I.  We find the underlying benefits related to these fees were controverted by, or otherwise resisted by, the employer in Elder I.  We find one-half hour a reasonable amount of time, and $195.00 per hour a reasonable rate for Mr. Jensen.  Accordingly, the employer shall pay the employee a reasonable attorney fee of $97.50 for the preparation of this Petition for Reconsideration.  AS 23.30.145(b).


ORDER

1. The employer shall pay an additional $1,834.25 for attorney's fees and paralegal costs, and an additional $35.00 for other costs not awarded in Elder I.


2. The employer shall pay the employee $97.50 for attorney's fees associated with the preparation of this Petition for Reconsideration.


Dated at Anchorage, Alaska this 24th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn 


S. T. Hagedorn, Member



 /s/ H.M. Lawlor 


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of Bruce Elder, employee/applicant; v. Lockwood Company, employer; and State Farm Fire and Casualty, insurer/defendants; Case No. 9528958; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of June, 1998.



Brady D. Jackson III, Clerk
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