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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JEAN A. JAOUHAR,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9621239

MARENCO INC.,
)



)
AWCB Decision No. 98-0166


Employer,
)



)
Filed in Anchorage, Alaska


and
)
June 24, 1998



)

ALASKA NATIONAL INS. CO.,
)



)


Insurer,
)


  Defendants.
)

                                                           )


On May 28, 1998, in Anchorage, Alaska, we heard Employee's request we order a Second Independent Medical Examination (SIME).  Attorney William Soule represents Employee.  Attorney Theresa Henneman represents Employer.  We closed the record at the end of the hearing.


ISSUES

Are Robert Swift, M.D., and Glenn Ferris, M.D., "attending" physicians for the purpose of determining whether we should order an SIME?


SUMMARY OF THE EVIDENCE

On September 19, 1996, Employee's left knee, ankle and great toe were injured while working for Employer.  (Report of Injury).  Employee went to the emergency room (ER) at Alaska Regional Hospital the same day.  The ER physician advised her to follow-up with Davis Peterson, M.D., an orthopedic surgeon.

Because Dr. Peterson was unavailable, Adrian Ryan, M.D., saw her  instead.  (Dr. Ryan September 23, 1996 Initial Physician's Report).  Dr. Ryan performed a medial meniscectomy in November 1996 and an ACL reconstruction in May 1997.  (Dr. Ryan November 26, 1997 and May 14, 1997 Operative Reports).

In June 1997, Employee testified, she fell in her home.  Employee testified she lost her balance when her left leg buckled.  Employee testified she momentarily lost consciousness and hurt her back and neck in the fall.  On the advice of her family physician, Scott Kiester, D.O., Employee went to the hospital.  The ER physician determined she had suffered neck, low back, left knee strains and, possibly, an ischemic episode.  He advised Employee to followed up with Dr. Kiester.  Employee saw Dr. Kiester on June 13, 1997 for "mild tenderness in her upper back, neck and in her low back."  According to  his report of the same date, Dr. Kiester advised Employee to rest and do an exercise program at home."  
Employee continued to treat with Dr. Ryan for her left leg injuries, in addition to her neck and back pain.  For her spinal injuries, Dr. Ryan recommended physical therapy and exercise.  (Dr. Ryan June 18, 1997 report).


In July 1997, Employee went to Texas on vacation.  She treated with Louis Train, M.D., who prescribed pain medication.  (Dr. Train July 23 through August 26, 1997 chart notes).


Dr. Ryan resumed Employee's care when she returned to Alaska.  In his August 28, 1997 report, Dr. Ryan states:  "The patient tends to magnify her symptoms and her examination findings with moaning, groaning, and grimacing."  Dr. Ryan referred Employee to Susan Klimow, M.D., a physician who specializes in rehabilitative medicine.


At Employer's request, Shawn Hadley, M.D., evaluated Employee on September 4, 1997.  Dr. Hadley determined the fall Employee suffered in her home was not work related and, in any event, there were no objective findings to explain Employee's symptoms.  Dr. Hadley's report of the same day states that Employee's inclination to magnify symptoms was corroborated by "four out of five positive Waddell's signs."


As part of her evaluation, Dr. Hadley reviewed x-rays.  Because Dr. Hadley was concerned about a shadow near Employee's kidney, she advised Employee to have the shadow medically evaluated.  Employee went to Debra Pohlman, M.D..


During the evaluation for her kidney, Employee told Dr. Pohlman about her back and leg pain and "requested a referral for pain management, as her current use of over-the-counter medications is not addressing her pain."  (Dr. Pohlman September 18, 1997 letter to Robert Swift, M.D.)  Dr. Pohlman referred Employee to Robert Swift, M.D., for pain management.  (Id.)


In her September 15, 1997 letter to Dr. Ryan, Dr. Klimow recommended a physical therapy and reconditioning program for Employee's neck and back conditions.  Employee participated in the program recommended by Dr. Klimow and continued to treat with her.  (Dr. Klimow September 29 and October 30, 1997 reports and April 23, 1998 Affidavit).


During this time, Employee treated with Dr. Swift who provided a course of trigger point injections and prescribed Percocet for pain.  (Dr. Swift September 23, 1997 through February 28, 1998 chart notes).  Employee testified she considered her treatment with Dr. Swift work related.  Employer controverted Dr. Swift's care on September 25, 1997.  Employee testified she is paying Dr. Swift's bills on her own.  Employee represented at hearing that "Dr. Swift's charges are not part of this claim" because she is paying for his "treatments and his prescriptions herself."  (Employee Hearing Brief at 3).


In her September 29, 1997 Care Conference report, Dr. Klimow advised against the use of narcotics for chronic pain management.  Dr. Klimow's October 31, 1997 report states Employee was determined medically stable and the only prescription medication needed was Daypro.  According to his November 3, 1997 report, Dr. Ryan refused Employee's request for referral to an "anesthesia pain clinic."


In January 1998, Employee began treating with Grant Matthisen, D.C., who recommended a course of chiropractic adjustments for pain.  In his February 10, 1998 report, Dr. Matthisen related her pain complaints and need for treatment to the work injury.  In her February 12, 1998 letter to Attorney Henneman, Employee's former attorney, Jill Wittenbrader, advised Employer of Employee's decision to treat with Dr. Matthisen.  Employer's February 17, 1998 Controversion denied payment for Dr. Matthisen's treatments.


Dr. Matthisen referred Employee to Glenn Ferris, M.D., for evaluation and additional pain management.  (Matthisen undated letter to Soule, date stamped March 11, 1998).  In his March 17, 1998 report, Dr. Ferris diagnosed cervical and lumbar radiculopathy, myofascial pain with trigger points, occipital neuralgia, and sleep disturbances.  Dr. Ferris' report also states the symptoms diagnosed are "directly and causally related" to the work injury.  Id.  Employer's April 6, 1998 controversion denied Dr. Ferris' treatments.


In her April 23, 1998 Affidavit, Dr. Klimow states:


As stated in my chart notes of October 28, 1997, I do not believe Ms. Jaouhar's neck, mid-back, or low back conditions are work-related.


Any injury or strain to Ms. Jaouhar's neck, mid-back, or law back incurred in the incident at home during June 1997 was minor in nature and would be expected to have resolved at this juncture.


In my opinion, Ms. Jaouhar's condition became medically stable by October 28, 1997.  As of that time, No additional medical treatment was indicated to bring about further objectively measurable improvement. As of that time, no further medications were indicated but for Daypro and Klonopin for insomnia.


Employee testified the only physicians she ever really chose to treat her for her work injuries (and has asked Employer to pay) are Dr. Matthisen and Dr. Ferris.  All the other physician's were seen on the recommendation of ER doctors, on referrals from the physician's seen at the recommendation of ER physicians, or were on her own referral without request for reimbursement from Employer's insurer.


Employee argues that even if Dr. Ryan is considered her first treating physician, Dr. Swift should not be considered a change, because she is paying him herself and is not asking the Employer to assume responsibility for his bills.  Therefore, Employee argues, Dr. Matthisen is at most her first change of an attending physician and because Dr. Ferris was seen on Dr. Matthisen's referral, his opinion should be also be considered when determining whether an SIME should be ordered.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  (Emphasis added.)


After its amendment in 1988, AS 23.30.095(a) states in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians."


We find the purpose of the provisions in AS23.30.095(a) and (e) is to limit the parties' ability to frequently change physicians, thereby reducing the practice known as "doctor shopping."  Doctor shopping is the practice of consulting numerous physicians until a physician is found who supports the particular party's position regarding some aspect of the workers' compensation claim.


We find that if the change of physician provisions are to have any meaning, and are to be enforceable, some sanction must be imposed even if no sanction is prescribed by statute or regulation.  For example, in Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995), we concluded that if the limit placed on an employer's ability to change physicians is to have any meaning, there must be some sanction imposed when an employer does so without first obtaining the employee's consent.  In that case we refused to consider two doctors' reports offered by the employer for the purpose of rebutting the presumption of compensability, or for determining the preponderance of the evidence.  We reached a similar conclusion in Burton v. Annette Island Packing Co., AWCB Decision No. 96-0161 (April 24, 1996).  Similarly, in Anderson v. Federal Express, AWCB Decision No. 98-0104 (April 24, 1998), we did not consider the reports of Employee's unauthorized third treating physician in her claim for disability benefits.  Id. at 13-14.


We imposed another form of evidentiary sanction in Kosednar v. Northern Grains Inc., AWCB Decision No. 95-0189 (July 20, 1995).  In Kosednar, we held the report of an unauthorized third EME physician may not be used to determine whether a dispute exists under AS 23.30.095(k).  Id. at 6-8.  Similarly, in Toskey v. Trailer Craft, AWCB Decision No. 97-0130 (June 12, 1997), we concluded the opinions of the employee's unauthorized third treating doctor (and the opinion of the doctor to whom the unauthorized third doctor referred the employee) would not be considered when determining whether a medical dispute exists for ordering an SIME.  Id. at 7.


We have also determined that when an employee changes physicians without first notifying the employer as required by AS 23.30.095(a), the change violates subsection 95(a).  Thomas v. Interior Regional Housing Authority, AWCB Decision No. 95-0281 (October 19, 1995) at 11-12.  When this occurs, the dispute between the opinion of the employee's unauthorized physician and the defendants' medical evaluator do not qualify as a dispute for purposes  an examination under subsection 95(k). Coffin v. Alaska Airlines, AWCB Decision No. 95-0127 at 4 (April 17, 1995).  


On the other hand, we have held a one-time visit to an emergency facility following an accident does not necessarily constitute a "choice" by the employee of an attending physician under AS 23.30.095(a).  Toskey at 5.  Similarly, a physician who sees an employee on only one occasion for a PPI rating is not an attending physician for the purposes of Section .095(k). Lemons v. Mayflower Catering, AWCB Decision No. 92-0310 at page 9 (December 15, 1992).


Reviewing the list of physicians who have seen and treated Employee we find as follows.  Based on Toskey and Lemons, we find the ER physicians Employee went to immediately following her original injury and the fall in her home are not attending physicians under AS 23.30.095(a) for the purpose of determining a dispute under Section 95(k).


Furthermore, we find Dr. Kiester was not an attending physician.  Employee only contacted Dr. Kiester, as her family physician after she fell at home, for the purpose of getting his medical advise.  Then on the ER physician's recommendation Employee went to Dr. Kiester for follow-up.  Additionally, Employee's decision to continue with Dr. Ryan for orthopedical care of her leg and her new back conditions supports our finding she did not choose to switch to Dr. Kiester as an attending physician.


We find Employee originally went to Dr. Ryan's clinic for the purpose of an orthopedic evaluation by Dr. Peterson, on the recommendation of the first ER doctor.  Although Employee did not "chose" Dr. Ryan initially, he nevertheless became her attending physician when she chose to continue treatment with him, including two surgeries, over the course of the year following her work accident.


We find Dr. Ryan referred Employee to Dr. Klimow for specialized rehabilitative medical treatment when he believed Employee's pain symptoms required treatment within Dr. Klimow's expertise.  (Dr. Ryan August 28, 1997 report).  Based on our review of Dr. Klimow and Dr. Ryan's reports, we find the referral to Klimow was not a change in treating physicians, but a change in treatment modalities.  We find Dr. Ryan remained her treating physician.  We make this finding based on the fact Dr. Klimow's recommended course of treatment was limited to a structured physical therapy and work rehabilitation program and that Dr. Klimow reported back to Dr. Ryan Employee's progress in the program.


When Dr. Klimow released Employee from further care on October 31, 1997, Employee returned to Dr. Ryan on November 3, 1997.  Based on these facts, we conclude Dr. Klimow was a specialist to whom Dr. Ryan referred Employee for specific treatment of a limited duration.


We find when Dr. Ryan refused to refer Employee to an anesthesia pain clinic, Employee chose to discontinue care with Dr. Ryan.  We make this finding based on the events surrounding Dr. Ryan's refusal to refer Employee to a pain clinic.


We find that while visiting Dr. Pohlman in September 1997 for a non-work related condition, Employee asked for the name of a pain medication specialist for her back and leg complaints.  We find Dr. Pohlman was not an attending physician for the purpose of Section 95 because her care was for a non-work related condition.  Employee's visit to Dr. Swift, on Dr. Pohlman's referral, therefore, would not constitute a referral to a specialist from an attending physician.


Given Dr. Ryan's refusal to refer Employee to a pain specialist, we find Employee's decision to treat with Dr. Swift was a conscious choice to switch from Dr. Ryan and Dr. Klimow to Dr. Swift.  We make this finding based on Employee's treatment with Dr. Swift while she was simultaneously under Dr. Klimow's care, after Dr. Ryan's refusal to refer her to a "anesthesia pain clinic."  We find Employee treated with Dr. Swift for approximately five months.  (Dr. Swift September 23, 1997 through February 28, 1998 chart notes).  Based on these findings, we conclude Employee chose to change physicians when her first treating physician, Dr. Ryan, would not refer her to a specialist in "anesthesia pain" management.  


We are not persuaded by Employee's argument that Dr. Swift is somehow excluded from consideration because Employee is not asking Employer to pay his medical charges.  First, based on Employee's testimony, she admits she treated with Dr. Swift for conditions she believes are work-related, a disputed issue.  Second, Employer controverted Dr. Swift's bills in September 1997.  Therefore, we find "someone" expected Employer to pay Dr. Swift's bills.  Third, although Employee might agree to waive her right to reimbursement for any charges she has paid, there is no evidence in the record to indicate the third party payor, public assistance, has waived its lien for having paid Dr. Swift's bills.  Fourth, there is an outstanding balance of over $1500 on Employee's account with Dr. Swift which remains unpaid.  Therefore, if Dr. Swift's bills are ultimately determined compensable, Employer may, at the minimum, be  liable for the unpaid balance of Dr. Swift's bill and for reimbursement of the third party (public assistance) lien.  Finally, Employee fails to direct us to any authority for her proposition and we have been unable to locate any.  Consequently, under the circumstances presented, we find Employee's argument without merit.


Accordingly, we find Employee's second attending physician is Dr. Swift
 and her subsequent treatment with Dr. Matthisen is an excessive change in attending physicians.  Based on our review of the record, we find no evidence to support a finding that Employer ever consented to such change.  Therefore, based on Toskey, we find Dr. Matthisen is an unauthorized change of attending physician and Dr. Ferris an unauthorized referral by Dr. Matthisen.  


Based on Toskey and Kosednar, we will not permit Employee to rely on either Dr. Matthisen's or Dr. Ferris' opinions to support her request for an SIME.  AS 23.30.095(a).  If we allow Employee to rely on their opinions, it would set a precedent enabling employees to shop for medical opinions that support their claims.


Based on our review of the SIME FORM submitted by Employee, we find she relies exclusively on the opinions of Drs. Matthisen and Ferris to support her request for an SIME on the issues of causation, compensability, treatment modalities, date of medical stability and degree of permanent impairment.  Based on our findings today, we will retain jurisdiction to review Employee's request for an SIME based on any dispute between Employer's medical evaluator, Dr. Hadley, and Employee's attending physicians, Drs. Ryan, Klimow and/or Swift, presuming Dr. Swift's opinion is otherwise admissible for consideration on this issue.


ORDER

Employee's request we order a Second Independent Medical Evaluation is denied, at this time.


Dated at Anchorage, Alaska this 24th day of June, 1998.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rhonda L. Reinhold 


Rhonda Reinhold, 



Designated Chairman



 /s/ H.M. Lawlor 


Harriet Lawlor, Member



 /s/ Marc D. Stemp 


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.


Proceedings to appeal must be instituted in Superior Court within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.


MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Jean Jaouhar, employee/applicant; v. Marenco, Inc., employer; and Alaska National Ins. Co., insurer/defendants; Case No. 9621239; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of June, 1998.



Elena A. Cogdill, Clerk

SNO

�








     �Employer's attorney represented that most of Dr. Swift's bills were paid by public assistance.  Therefore, if Dr. Swift's bills are determined compensable, Employer will be liable for repayment of the public assistance lien.  Employee's current account balance with Dr. Swift is $1586.09.  (Hearing Exhibits 1-7).  


     �This provision was added to the Alaska Workers' Compensation Act in 1988.  Ch 79, §13, SLA 1988.  


     �  The April 6, 1988 House Judiciary Committee's sectional analysis of SB 322 states, in part:  "[the provision's] purpose is to prevent the abuse of frequent physician changes, with its resultant costly overtreatment, by those seeking opinions to support their claims."  Cited in Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (22 December 1994).


     �Even if an employee were to privately pay for the medical charges of treatment necessitated by a work-injury, we would still be reluctant to exclude that physician's opinion from consideration.  Essentially, such a conclusion would allow financially secure injured workers to avoid the restrictions under Section 95(a) and doctor shop until a favorable opinion was acquired.


     �Our decision does not address whether treatment by Dr. Swift is compensable or whether Employee properly notified Employer of her change in attending physician.







